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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9344. 


MARGARET M. COLPOYS and ANNA B. HUNTER 
MANN, Executrices of the Estate of John B. Colpoys,| 
Formerly United States, Marshal for the District o^ 
Columbia and NATIONAL SURETY CORPORA¬ 
TION, a New York Corporation, Appellants, 

v * ! 
JOHN J. FOREMAN, Appellee. 


Appeal from Verdict and Judgment of the District Court of j 
the United States For the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the verdict and judgment for ap¬ 
pellee in the sum of $6,500.00 entered in the District Court, 
May 3,1946. 

This Court has jurisdiction of this appeal under D. C. 
Code (1940) Title 17, Chapter 1, Section 101. 
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STATEMENT OF THE CASE. 

_ i 

This action arises from the arrest of Harry B. McLaugh¬ 
lin by deputy United States Marshals, Charles H. Ward, 
Alexander P. Hare, and Gordon B. Greene January 13,1940 ; 

at the home of appellee No. 1123 Owen Place N. E. on an 
order from the District Court adjudging him in contempt i 
for failure to maintain and support his wife and children in I 
Equity No. 63-732, which was filed February 18,1937, and in 
which case he had been held in contempt for the same offense 1 
on September 26,1938; January 20,1938; January 20,1939; 1 

April 21,1939, September 15,1939, and on January 2,1940. i 

In serving Rules to Show Cause why he should not be held 
in contempt upon McLaughlin, and in taking him into cus¬ 
tody after he had been adjudged in contempt the marshaPs 
office had experienced difficulty in locating him, brought 
about they claimed by appellee and his family concealing his 
whereabouts. Appellee was McLaughlin’s_ brother-in-law, 
his wife being a si s ter to McLau ghlin. 

Prior to the date of January 13, 1940 a deputy marshal 
went to appellee’s home where McLaughlin was staying at 
various times, and was told by appellee’s wife the next ! 
deputy marshal coming out there after her brother would 1 
be shot or hurt, which he reported to his superiors, and upon 
one occasion an attorney who was with the deputy Marshal 
to identify McLaughlin for whom they had an order of com¬ 
mitment was struck on the head by McLaughlin’s sister. 

When the order of commitment of January 2, 1940 was 
entered, the chief deputy marshal, C. Michael Kearney con¬ 
ferred with the United States District Attorney’s Office be- I 
cause of the threat which had been made, and was advised by 
him to take additional help to make the arrest, also that he 
was of opinion they had a right to enter appellee’s house to 
make the arrest against his will, and following that confer¬ 
ence the chief deputy assigned deputies Ward, Green and 
Hare to make the arrest, and instructed them not to force an 
entrance, but to enter only by peaceful means, an d it was the 
testimony of each deputy marshal he had received said in- 
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struction, and th at a peaceful entry was in fact made, which 
was cor roberated by John J. O’Brien, an attorne y who wenT 
along to identify McLaugh lin. Appellee claimed that when 
he h eard his door bell he answered it a nd first looked out 
through the glass opening and saw no one, and then turned^ 
the ■ knob,'when'four 'men'puITKiF’ihoulders against the_ 
c!dor~and forced it open. 

‘ Upon Llie enrrance*of^eputies Ward and Green, and at¬ 
torney O’Brien, some conversation was had between Waifd, 
appellee and appellee’s wife about whether they, had ahy 
right in the house to take McLaughlin out without a warrant, 
with their name and address on it. The marshals were told 
McLaughlin was not there, but they later found him in the 
basement where he was put under arrest by Ward arid 
Green, during which appellee and his wife said they could 
not take McLaughlin out. Appellee’s wife and step¬ 
daughter were ur ging McLaughlin to sfalf in getting 
dressed, and after the m arshal s had been in the house 
minutes or more, according to the opening statement df 
SiunsOl for - appe'H eefa flat iron was pushed by him to keep 
it from falling off th etable, but the deputy marshals claimed 
he picked it up and was in the act of striking deputy Gre^n" 
with it w hen Ward struck appellee with a blackjack arid 
knock ed the iron from his hand, placed him under arrest, 
and later charged him with interferring with their duties 
for which he was tried in the pol ic£-Gourt JMav_21. 23. 194 p, 
and was acq uitted?" 

This suit followed and the original plaintiffs were appel¬ 
lee, his wife and step-daughter, and was filed on the 26fjh 
dav of August 1941 in the District Court. A trial was had 
resulting in a verdict for appellee for $5,000.00, which whs 
set aside because the foreman of the jury had given iij- 
correct answer to questions on the voir doir regarding 
his experience with United States Marshal’s office in thje 
District of Columbia, and attorney John J. O’Brien, whp 
was a witness, it appearing said juror had been served with 
papers by the Marshal under a Rule to show cause why hte 
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should not be held in contempt in a suit where the said 
O’Brien was counsel for the juror’s wife. 

In the mean time John B. Colpoys deceased July 2, 1944, 
and suggestion of his death was filed in this cause, and his 
executrices substituted herein as defendants along with the 
surety company. 

Appellee moved to file an amended complaint, and defend¬ 
ants objected, and moved to limit the issues to be retried, 
and the District Court bv its order of November 29, 1945 
limited the issues to, — * — 




C i # # # 


to the alleged unlawful , an d with force of arms 


Entrance to^Jaintiffs dwelHng and amtLcpnsequent dam¬ 
age that mayTiaveTesuTted thereTf omTV"" (App. 5) 


CApp. 5) 


Defendants d enied an y milawful entrance of appellee’s 
house and setTup the Statu te o f Limitations" and afiale- 
menf by reason of the death of John B. Colpoys. 

TriaTwas~h2d~t <Ta'j ury 'which'Tettrf r ned*a' r verdiet for ap¬ 
pellee in amount of $6,500.00. A timely motion for setting 
aside the judgment and verdict and entering judgment for 
defendants or granting a new trial was denied, and this 
appeal followed. 


STATUTES INVOLVED. 

Title 12, D. C. Code (1940) 

Section 101: 

“On the death of any person in whose favor or 
against whom a right of action may have accrued for 
any cause except an injury to the person or to the repu¬ 
tation, said right of action shall survive in favor of or 
against the legal representatives of the deceased Jmt 
no right of action for an injury to the.per son, except as 
provided in section 16-1201 to 16-1203, or to the reputa¬ 
tion, shall s o survive.” 

Section 201: 

“No action shall be brought for the recovery of lands, 
tenements or hereditaments after fifteen years from the 
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time the right to maintain such action shall have Ac¬ 
crued; * * * nor for any statutory penalty or forfeiture, 
or for libel, slander, assault, battery, mayhem, wound¬ 
ing, malicious prosecution, false arrest, or false im¬ 
prisonment after one year from the time when the right 
to maintain any such action shall have accrued * * *l” 

STATEMENT OF POINTS. 

1. Plaintiff failed to establish a cause of action upon 
which relief could be granted. 

2. The jury was prejudiced against defendants by collo¬ 
quy between the Court and counsel; argument of counsel fir 
plaintiff, and actions of plaintiff’s wife on the witness stancl. 

3. The theo ry which the Court submitted the caj;e 
to the jury of that if it should find entrance toplaintiffl’s 


remises was unlawful then everything the deputy Marshals 


did therein was unlawful for which plaintiff would be ep- 


o recover damages, was in error. 


; false arrest, and malicious^ 


. „nce o 
prosecution. _ 

5. The statute of limitations and death of John B. Co|l- 
poys eliminated all alleged items of damage other than to 
the real estate. Personal inju ries,, fa lse arrest an d malici- 
ous prosecution barred b^Tmiitations and abated bv death 

o7^TCoESirr“ w ~ ---- ~- "f* 

6. Under the circumstances of this case where the court 
lias repeatedly held one McLaughlin in contempt for failure 
to support his wife and children as ordered by it, and wheie 
he was being shielded from arrest in the basement of plain¬ 
tiff’s home, who was his brother-in-law, justifies the use of 
force to gain entrance to take McLaughlin into custody, and 
involves more than a case of ordinary civil contempt, it 
becomes a question of utter defiance to the Court, in which 
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the court itself becomes interested to preserve its authority 
and jurisdiction in such circumstances. 

7. The weight of evidence was in favor of defendants, and 
except for prejudice it is earnestly contended it would have 
found for defendants. 

8. It was error to deny defendant’s prayers No. 1, 2, 4, 
6 and 7. The instructions given to the jury by the Court 
were involved and did not clearly advise them what they 
could, or could not assess damages for in this case. 

9. It was error to deny defendant’s motions for directed 
verdict and/or a New Trial herein. 

10. The verdict and judgment for $6,500.00 is excessive, 
and under any view of this case, the most plaintiff was en¬ 
titled to receive was judgment for nominal damages only. 

11. The verdict and judgment is against the law appli¬ 
cable to this case,. 

12. It was error for the Court to hold the alle ged pers onal 
injuries, false arrest and~malici6us 'prosecution, were not 
separate causes of action from the alleged unlawful entry 
upon the real estate, consequently barred by ffmifatiohs anil 
abated"by - death"dTJohn Colpoy s. 

. - — — ■ i i n.. ■ —■■■ * ■■ -. ' rm * 

SUMMARY OF ARGUMENT. 

The c ourt should have granted d efendant’s Moti on for a 
directed verdict, or ins tructed the jury to find for plaintiff 
only in a nominal amonnf "" 

It was error to allow evidence to be submitted, and dam¬ 
ages assessed for, things which occurred long after the en¬ 
try of the depnuty marshals into appellee’s house. Circum¬ 
stances of the trial in the Municipal Court which took place 
some four months after the arrest of appellee, along with 
the other alleged personal injuries were barred by statute 
of limitations and abated by the death of the defendant 
Colpoys. 


The court erred in failing to present the case to the jury- 
on the theory advanced by defendants viz that the personal 
injuries and other circumstances happening after the eptry 
of appellee’s house were separate and distinct caused of 
action, which were barred by limitations and abated. 

The conduct of the case as shown by the record was $uch 
that the jury was apparently influenced by something other 
than the evidence adduced, and were prejudiced in tjheir 
findings against defendants. 

Verdict of $6,500.00 was excessive in any event. 

ARGUMENT. 

Points 1 and 9. 


The complaint charges trespass with force and arms. [The 
evidence clearly shows the defendant Colpoys personally 
took no part in the matter, but the alleged unlawful entry 
was made by his deputies who are not defendants in j the 
/Case. ! 

Under Maher v. Harriman etc., 65 App. D. C. 52; 79 If 1 . 2, 
408, it would seem this cause cannot be sustained. The pvi- 
dence discloses without contradiction that these deputies 
were instructed to make a peaceful entrance. Nor is tljere 
any evidence to show that the personal injuries were 'the 
Direct an d proximate result~of fife entry by the deputy mar” 
shals. Nor can the verdic^t^be~slisfamed against Colpoys 
upon the ground of his negligence, there being no evidence 
to that effect. 

Points 2 and 7. 

It is earnestly submitted that the jury was prejudiced 
against defendants in finding that the house of appellee V as 
entered unlawfully. 

Chief deputy marshal Kearney testified that he gave each 
of the deputies involved in making the arrest of Mc¬ 
Laughlin specific instructions not to enter the home of 
appellee by force, and the deputies each so testified, ^nd 
also testified they made a peaceful entrance, as did attorney 
O’Brien who went along for the purpose of identifying 
McLaughlin. 
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The only testimony directly that contradicts them is 
that of appellee himself which is very unconvincing. He 
said he heard a knock, answered it, looked out the glass 
door and saw no one, then he turned the knob and a big 
rush came with four men all with their shoulders against 
the door pushing him back. An instant before they were 
nowhere in sight, and out of thin space they all place their 
shoulders against the door and give it a mighty heave. 
Appellee and his family knew, and had known over a long 
period of time that the marshals had been and were looking 
for McLaughlin, and it is certain no member of the family 
aided or assisted the marshals in any way to locate and 
arrest McLaughlin, quite on the contrary they were assist¬ 
ing him to avoid arrest. Under these circumstances it is 
more logical to believe the marshals were following their 
orders and did in fact effect a peaceful entry, and that no 
trouble arose until McLaughlin’s sister, appellee’s wife 
appeared on the scene, and instigated the resistance. 

Neither deputies Kearney, Ward, Green, Hare nor at¬ 
torney O’Brien were named defendants, in this suit, and con¬ 
sequently they have no interest in testifying falsely about 
what happened, while appellee is financially interested in 
the outcome, and of course is more apt to be biased thereby. 

Upon the other hand there were many incidents during 
the course of the trial which might well have influenced the 
jury against defendants, such as those enumerated below, 
but which are not all, as follows: 

In the opening statement of counsel for defendants (App. 
38) after the order for commitment of McLaughlin had 
been read, counsel was explaining why, as a result of the 
order, the marshal had to make the arrest, and the Court 
admonished him, 

“Do not argue the case, sir.” 

When as a matter of fact no argument was being made, 
only the circumstances of the case were being presented. 
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Counsel for plaintiff (T. 28) stated in the presence of the 
jury: 

“If your honor please, further in the plaintiff’s t^ase, 
the position is that the act of the Marshal, by a bond 
which has been posted in the clerk’s office of this Court, 
is protected by this bond, so that the act— 

to which defendants objected, but none the less, this obser¬ 
vation might well give rise to the inference the"borid“jwas 
in tbe nature or the same as insurance, and'that any ji^idg- 
merit winch the*yury"might refurh“wbuldHaveToHSe paid 
by the "Bonding company. 

Appellee (App. 44) was allowed by the Court over ob¬ 
jection of defendants to describe what somebody at the 
Department of Justice had told him a warrant should con¬ 
tain—the name of the person and address, and describe, 
everything to be searched or seized, and to compare jhat 
advice with the tissue paper, or order of commitment I the 
marshals had for McLaughlin, which was clearly prejudi¬ 
cial, as the arrest was not being made upon a warrant such 
as the witness described. 

During the course of the trial one of counsel for defend¬ 
ants was admonished by the Court to lower his voice, which 
was somewhat husky, and (App. 49) the following oc¬ 
curred : 

“The Court: I have asked you not to speak so ljaud 
several times; I am not going to ask you any morb. 

* • * * * * * * • 

Mr. Bilbrey: May I say a word, I did not raise my 
voice on purpose, your Honor knows it very well, and 
I am not coming to the bench any more because I can¬ 
not help it. 

The Court: You will come up here if I tell you to 
or else you will go to jail. 

Mr. Bilbrey: I am very willing to go to jail— 

The Court: I am not going to listen to such talk as 
that. I have asked you several times not to do it. Now 
you say you won’t approach the bench. Now you j^ist 
see if you don’t approach the bench when I tell you tb— 

Mr. Bilbrey: If your honor pleases— 
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The Court: Don’t talk to me that way, I treat you 
respectfully. 

Mr. Bilbrey: And I treat your Honor respectfully. 

The Court: You have not done it in this instance. 
What do you want to say, sir, anything else? 

Mr. Bilbrey: No. 

The Court: All right.” 

This colloquy reached such crescendo as to assure the 
jury easily heard the Court angrily threaten to send coun¬ 
sel to jail, and while it is most unfortunate it occurred, 
nevertheless it well could have influenced the jury in find¬ 
ing against defendants on the facts in this cause. The court 
was concerned with the jury hearing what counsel for de¬ 
fendants was saying, and there can be no doubt it heard 
what the court said as well, or possibly even better than 
it might have heard what Mr. Bilbrey said of “I so under¬ 
stand, your Honor” (App. 49). j 

Counsel for defendants on cross examination of Appellee 
(App. 61) said,— 

“Q. So we come back to the original question, 
neither you nor your wife, so far as you know, were , 
actually trying to hide Harry McLaughlin from arrest 
for contempt of court, were you? 

A. It was no secret that he was there. 

Q. No, you evade the question— 

The Court: The Court does not think that is a fair 
comment, sir.” 

Well, the witness did not answer the question, and the 
answer he did give was very tricky. While it might not in 
fact have been a secret so far as appellee and his family , 
was concerned, nevertheless he could have answered the 
the question “yes” or “no”, but he did in fact evade giv¬ 
ing the information being sought, and it is submitted the 
observation was a fair one, and the court was in error in 
saying within the hearing of the jury the comment was not 
fair. i 
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Counsel for defendants (App. 63) said: 

“Q. It was cold, it was real cold outside, wasn’t |it? 

A. Yes. 

Q. And he could not— 

The Court: Let him finish his answer. 

Mr. Bilbrey: Oh, yes. 

The Court: You shut the witness off; he was just 
in the middle of what he wanted to say. Be careful 
about that. Proceed, sir. 

Mr. Bilbrey: I thought you were talking to the fit¬ 
ness, if your Honor please. Pardon me. These in¬ 
terruptions throw me off, too. 

By Mr. Bilbrey: 

Q. It was cold out, wasn’t it? 

A. Oh, yes, ice on the ground.” 


And from the above it does not appear the witness w[as 
cut off in the middle of his answer at all, and even after 
all of the colloquy about it he could only add there was }ce 
on the ground. 

On direct examination appellee’s wife was being ask^d 
about her sons (by a former marriage) and when the naijne 
of Vincent (App. 76) was mentioned she went into a hyster¬ 
ical crying spell. Counsel for defendants moved for a 


mistrial which was denied. 

In the direct examination of Harry B. McLaughlin, a 
witness for plaintiffs, (App. 92) he stated he was divorced, 
and had three children, two boys and a girl; that he came 
and went by the front door, and there was no effort on the 
part of plaintiff and wife to secrete him in their home (App. 
94). On cross examination (App. 98) he was asked: 

“Q. I believe you testified that you were divorced, 
and that you had three children? 

A. That is right. 

Q. The marshals came to take you away pursuant to 
an adjudication for contempt by the court for failure^— 

The Court: Now if you are going into that, sir, then 
the witness will be given the privilege by the Coupt 
to explain why he did not purge himself; if there fs 
any reason why he did not purge himself of contempjt. 
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Mr. Hill: Well, your Honor, we wish to ask the wit¬ 
ness, for the purpose of showing the circumstances 
leading up to his arrest, if he had the knowledge of 
these marshals. 

The Court: I understand what the purpose is, to 
give the jury the impression that he is a bad actor. 

Mr. Hill: Now your Honor— 

The Court: Just a minute, the Court is talking. 

Mr. Hill: Yes, sir. 

The Court: Now, that may or may not be, but if he 
desires to make an explanation as to why he was in 
contempt of the court, as to why he could not pay what 
the Court said he should pay, the Court will permit 
him to do that, if you are going to bring that up. 

Mr. Hill: Very well, your Honor.” 


Resuming cross examination, the witness was asked 
(App. 99): 


“Q. You were familiar with the reasons why the 
marshals came to your place on this night of January 
12-13, 1940, weren’t you? 

A. I assumed that was why they were there. 

Q. You had been served with a notice that the trial, 
the net result of the trial on you? 

A. Yes. 

Q. And that had happened on many occasions prior 
to that, had it not? 

A. I think about four other occasions. 


Q. And you did not question the authority to take 
you, did you, and you were willing to go, as you stated ? 

A. No, I thought that John Foreman had an argu¬ 
ment there. ^ • 

Q. I am asking about you? 

The Court: He said that Mr. Foreman had a just 
argument, that is what he said. That is his answer. 
Proceed, you may ask the witness the question.” 


I 

I 

j 

! 

i 

r 

iiyt/ 

J 1 

i 


Here the court added to the testimony of the witnesses 
the word “just”, which the jury might well have construed 
as being the ruling of the court that the argument of Fore¬ 
man was a just one, but which the witness did not say 
at all. 



On further cross examination, 
(App. 102-104): 


the witness was asked 


“Q. When was the first time, if you recall, you knew 
that the marshals were looking for you in this adjudi¬ 
cation of contempt dated January 2, 1940! 

A. I knew nothing of it until that night, until they 
came down the steps. 

The Court: Gentlemen, I want to call your attention 
to the fact that this line of testimony is collateral to 
the issue. Now, this Court has been trying to g}ve 
the jury, if possible, such information, gentlemen, as 
will allow them to bring in a practical verdict, but on 
collateral matters the Court has to draw the line some¬ 
where. Now, as I have indicated a while ago, if t^iis 
examination is not being objected to, the Court has no 
disposition to inject itself into it. 

Mr. Hill: May we approach the bench— 

The Court: Just a minute. But if this line of exaifii- 
nation is to continue, the Court will be compelled in 
justice, to allow counsel on the other side to go right 
fully into this situation. 

Now, of course, it is collateral to the issue; the issue 
j p f,his: W heth er or not there was an n nla wful e ntry; 
if t he entry was lawfu l the plaintiff has no casefif the 
entry was" unlawful, t hen whate ^mr^^P^ e J-!aftier 


that, which is objectedrf5 Lh v~Ihe~o wners of the pr< 


ertv. is properly a pa r_t_of Jthe case. 

Now the question as to whetfieFor not the witness 
now on the stand was trying to evade payment of ali¬ 
mony when he was able to do it has absolutely nothing 
to do with the issue in the case, but the Court is awa^e 
of the fact that it might be—it might very readily have 
something to do as a practical proposition with the 
jury’s view of what they should do. 

That being so, as I said before, if you are going into 
it, and it is not objected to by the plaintiff, I shall not 
interfere, but I am going to allow the plaintiff, if ^ie 
sees fit, to go into the circumstances of this alimoify 
situation. 

Mr. Hill : Now may I state the reason and the only 
reason I am going into this? 
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The Court: You may have a reason. It is the effect 
on the jury that the Court is principally interested in. 

Mr. Hill: Well, I think the plaintiff has an inherent 
right to present his case and to be heard and the 
reason we are inquiring intp, this is to show whether or 
not plaintiff secreted this man in his home to keep 
him from being served by civil process. 

The Court: The line of examination which you are 
now conducting does not throw any light on the 
question. 

Mr. Hill: I was asking the witness as to whether 
or not, when he first knew of the order, he was being 
aided by the people where he lived to evade service of 
process; I did not ask the jury to pass on this man’s 
payment of alimony or failure to pay alimony; all I 
want to show what his action was with respect to the 
keeping of these marshals f^om making this arrest, 
and that is the only purppse for it and I think I am 
well within my rights in that. 

The Court: The Court has said that the Court is not 
going to interfere with you, but you are opening up 
a field which is collateral, and as I said before, if you 
persist in it the Court will have to allow the plaintiff 
to elaborate if he desires to do so. 

Mr. Hill: I am practically finished with that line of 
inquiry, but I would like your Honor to rule whether 
or not the testimony I have brought out— 

The Court: I am not going to strike it out, if that 
is what you mean. 

Mr. Hill: Very well.” 

All of this interference by the Court when no objection 
was made by plaintiff, and all within the hearing of the 
jury, over request that counsel be allowed to approach the 
bench upon it, was very prejudicial to defendants, and 
threw counsel off course so as to deprive him of an oppor¬ 
tunity to develop, without pointing to the very end to be 
obtained and to learn just what had happened between 
appellee, his wife and McLaughlin, with respect to pre¬ 
venting the marshals from arresting McLaughlin under 
the order of January 2, 1940. 
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On cross examination along a different line (App. 104) lie 
was asked, by Mr. Bilbrey: 

“Q. Mr. McLaughlin, you testified on direct exami¬ 
nation that you were divorced. Will you please iay 
whether or not the divorce was granted to you or to 
your wife? 

A. Granted to my wife. 

The Court: Now, as I see it, you are doing the same 
thing. 

Mr. Bilbrey: Well, I am not going into it. 

The Court: That question and answer you knj>w 
perfectly well, sir, I am sure, has absolutely nothing j to 
do with the issue in this case, and the question was 
asked for the purpose of trying to prejudice the -jury 


^against tne case. _ 

Air. Jbnorey: tour Honor— 

The Court: Now one minute, if you are going into 
that, and counsel is not going to object to it, in order 
for me to instruct the jury to bring in a practical ver¬ 
dict, I have got to allow them to go into the very situ¬ 
ation. Now, the Court thinks you have gone far enough 
into that phase of the situation. 

Mr. Bilbrey: Does your Hofyp? want to strike thlat 
out? 

The Court.: No. 

Mr. Bilbrey: The other question had nothing to do^ 

The Court: No use striking it out, the jury has heard 
it. Now to strike it out is just a joke.” 

And so, the Court by constantly referring to a “practiekl 
verdict”, and the colloquy about cross examination of Mjc- 
Laughlin in the presence of the jury, and in a scolding man¬ 
ner, could have had no other effect upon the jury than 
prejudicial. Likewise this interfer ence of the Court, even 
before the line~of questioning was fairly developed, and tie 


consequent discus sion of matters not ac 

d by the jury as an index 


_ aa mat, it. wasxa.yora pie.to_ 

^ToTrvFr?? 


piaintiir. 

^ Clearly the receipt of an information filed in the Muni¬ 




cipal Court (App. 109) over objection of defendants was 
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prejudicial, and the proceedings at the trial of a case in the 
Municipal Court May 20, 21, 22, and 23, 1940, with result 
of acquittal of plaintiff. This lets in events which hap¬ 
pened four months after the alleged unlawful entry of 
appellee’s house. 

Points 3, 4, 5,11 and 12. 

The trespa ss up on the realty o f appellee bv the deput y 
marshals, and the subsequent alfeged personal injurie s. 
represent separate and distinct causes of action . 

This case was presented to the jury upon the theory that 
if they found the entry of the deputy marshals was unlaw¬ 
ful, that it naturally followed that everything they did 
thereafter against the will of appellee was unlawful, and 
the jury could take into consideration events which hap¬ 
pened four months later (trial in Municipal Court) in 
assessing damages against these defendants who were not 
present directing the transaction. The agents involved were 
not named defendants in this case. 

The Court instructe d t he jury there wa s no inj ury to t he 
real or personal prra ertv^of appell ee, an d it clearly ap¬ 
pears the alleged assault dicT no£~take place immediately, 
but some 20 minutes or more after the deputy marshals 
entered the premises. 

In this country as well as i n Engl and, separate and di s¬ 
tinct causes of action can and do arise out of the happen¬ 
ing of a single event. 

Brunsden v. Humphrey, 14 Q. B. D. 141. 

Reilly v. Sicilian Asphalt Co., 170 N. Y. 40; 62 N. E. 
772. 

Watson v. Texas etc. R. Co., 8 Texas Civ. Appl. 147, 
27 S. W. 924. 

Peake v. Baltimore <& O. R. Co., 26 Fed. 495. 

U. S. v. Pan-American Pet. C,o., 55 F. 2d. 753. 

Atherton v. Anderson, 86 F. 2d. 518. 

Under the above cited cas es it se e ms the entry o f the 
real estat e waT a‘single cause of action, and the~alleg ed 
assault etc, were separate causes" of action ag ainst which 
the bar of limitations~sfoqd,“and which were abated by the 




death of John ~R f!r>lp<vys_—That. ig wag prrnr to.admit, evi¬ 
dence of the matters which were thus barred or abated. 

' It will be noted that the defendant Colpoys acted through 
his deputies, and this Court held in Maher v. Harriman, 
etc., 65 App. D. C. 52; 79 F. 2d 408, that an action or 
trespass with force and arms cannot be maintained where| 
the injury was not immediate but consequential, or wher^ 
act complained of was not direct act of defendant, but olj 
his servant in the course of his employment. 

There is no evidence upon which the jury could find the 
alleged personal injuries were a direct an d proximate ! 
result ot tile alleged unlawful entry~~which would be neces¬ 
sary to e ntitle plaintiff to 

Adler v. Fenton, 24 Howard 407. 


Point 6. 

Appellee’s brother-in-law McLaughlin had been held in! 
contempt of court no less than six times, and the testi¬ 
mony shows the marshal had difficulty in taking him into 
custody after lie had been held in contempt. On the occasion 
here involved he was ordered committed January 2, 1940, 
and it was not until January 12-13,1940 that he was apprej 
hended. On the very night of his arrest the deputy marshals 
were told by appellee that McLaughlin was not tlierej 
which was not true and he very shortly was arrested ini 

While the books mainly refer to orders of commitment! 
for contempt for failure to pay alimony as civil writs, yet! 
in the District of Columbia where we have a statute making! 
it a criminal offense to fail and refuse to maintain a wife 
and children, and where such failure and refusal become^ 
chronic, it is earnestly submitted the subject is one that! 
might well be reexamined in the circumstances of this pari 
ticular case, in which McLaughlin utterly defied the Court: 
and was assisted by appellee and his family. 

Appellee testified himself that he was willing to do whatl 
ever he could to help McLaughlin evade going to jail, and 
it appears he did so. 


T 
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In view of all the attending circumstances of this case, 
it seems the deputy marshals had a right to enter appel¬ 
lee’s house to arrest McLaughlin and place him in the 
District Jail as ordered by the court. 

_ j Palmer v. King, 41 App. D. C. 419. 

C Semayne’s Case, 5 Coke 91; 1 Smith, Lead. Cas. 238. 

Harvey v. Harvey, Vol. 26, Chancery Div. of Law 
// Keports at page 644. 


y*. 


Points 8 and 10. 


S The instructions given by the Court in this cause are so 
involved that the jury could not possibly know what was 
and what was not items for which damages might be 
assessed, and practically directed a verdict for plaintiff. ' 
The testimony of appellee about what somebody in the 


department ot justice 
contain was followed - 


a searcr 


contain was ioiiowea oy me court e xplain i ng to tne^u rv 
the office of different warrants, all of which had no p lace 
m this c ase, and co uld haye onJiy,.led to conf using the ju ry, 1 
and by inference it could well have come to th e co n dusT on 
"the deputy marsha ls did not have the prop er paper or com - 
mitment to take McLaughlin into custody^ 

it is the duty of the'CbffrTto make* plain to the jury the 
issues they are to try by admitting only such evidence as 
is proper in such issues, rejecting all else, and by giving 
them the rules of law by which such evidence is to be exam¬ 
ined and applied, and finally when necessary by setting 
aside a verdict which is unsupported by proper evidence 
or contrary to law. 

Pleasant v. Fant, 89 U. S. 116, 22 Wall. 116. 

See also Peoples Mortgage Corporation et al. v. 
Bedrosian, et al ., No. 9052, App. D. C. decided 
April 8, 1946. 

The verdict in this case in any event is excessive. _The 
' Court i nstructed the jury that appellee sufferedjigL^irop- 
erty damage, and consequentlv t his verdict represents only 
alleged personal injuries which appellants claim are 
Barred by the statute of limitations and abated. The ver- 
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diet here is more than frmlf nf ^ 

the District of Columbia where d eath resu lts from w rong¬ 
ful action. In the case o f an excessive verd ict the^ C ourt 
should either grant a new trial, or order n remittitur-— 

Fidelity Storage Co. v. Kingsbury, 65 App. D. C. 69, 
79 F. 2d. 705. ^ 

CONCLUSION. 

The alleged unlawful entry was not done by the defend¬ 
ant Colpoys, but by deputy marshals under his jurisdiction; 
the evidence that such deputies were instructed to make a 
peaceful entry is uncontradicted, and there is no damage 
shown to have been done to any of appellee’s real or per- J 
sonal property, which leaves nothing to be compensated for I 
except such alleged personal injuries as are both abated 
by the death of Colpoys, and barred by the statute of limi- j 
tations. 

From the circumstances and occurrences during the trial 
it seems certain the jury in this case decided the facts not 
on the weight of the evidence adduced, but were biased. 

It is submitted the judgment and verdict should be | 
reversed. 

Vivian 0. Hill, 

Southern Building, 

Arthur C. Bailey, 

Woodward Building, 
Attorneys for Appellants. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

562 Filed Nov. 19,1943 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 12,648. 

John J. Foreman, Plaintiff, 

v. 

Margaret M. Colpoys and Anna B. Huntemann, Execu¬ 
trices of The Estate of John B. Colpoys, ‘ Formerly 
United States Marshal for the District of Columbia 

and 

National Surety Corporation, a New York Corporation, 

Defendants. 

Interrogatories Submitted to Jury. 

In addition to the oral instructions the jury is instructed 
to answer the following questions in writing: 

1. Did the deputy marshals enter an outer door of the 
plaintiff’s Foreman’s home forcibly or without force? 

Yes. with force. 11-19-43 (R P 13) 

2. If the deputy marshals entered said home without the 
use of force, did the deputy marshals use more force than 
was reasonably necessary to effect the arrest of Mc¬ 
Laughlin? 


3. Did the deputy marshal Ward commit any assault 
upon the plaintiff Mrs. Campbell? 

No. 

4. If your answer to question 3 is yes, answer the follow¬ 
ing: If the deputy marshals entered Foreman’s home with- 
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out force, did the plaintiff Mrs. Campbell aid and abet in 
the resistance to the arrest of McLaughlin? | 

5. If your answer to question 4 is in the affirmative, did 
the deputy marshal Ward use unreasonable force in 
striking at the plaintiff Mrs. Campbell ? 

6. If you find that the deputy marshals forcibly entered 
the home of plaintiff Foreman, or if they entered without 
the use of force and thereafter used unnecessary forcb in 
arresting McLaughlin, then (a) fix such sum of money as 
would fairly and reasonably compensate the plaintiff Fore¬ 
man for the injuries which he received at the hands of the 
deputy marshals, and (b) fix such sum of money as wquld 
fairly and reasonably compensate the plaintiff Mrs. Camp¬ 
bell for the injuries which she suffered by reason of ^ny 
assault upon her. 

Jennings Bailey, 

* Justice. 

(A) $5,000.00 RueG 

• •#*#«##•♦ 
Memorandum Opinion of Justice Bailey. 

564 Filed Dec 31 1943 

The defendants have moved to set aside the judgment 
for the plaintiff Foreman and enter judgment for the de¬ 
fendant in accordance with the defendants’ motion foj* a 
directed verdict or, in the alternative, for a new trial, and 
for a stay of execution of any proceeding to enforce the 
judgment. 

While I am in some doubt as to whether the statute of 
limitations has barred the claims of the plaintiff, based 
upon physical injury, I am inclined to think that the Jin- 
juries were incidental to the wrongful entry and that the 
statute of limitations governing actions for assault w£re 
not applicable. 

The motion for a directed verdict is overruled. 
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It appears, however, that Keith M. Gaylor, one of the 
members of the jury, when the talesmen were asked on the 
voir dire if they were acquainted with Mr. John J. O’Brien, 
failed to admit his acquaintance with him; that when the 
talesmen vrere asked: “Have any of you prospective jurors 
ever been served with a civil process by a United States 
Deputy Marshal?” made no response and his silence was 
equivalent to a denial. It appears, however, that in the 
suit of Gaylor v. Gaylor, in Equity Cause No. 38928, per¬ 
sonal service of a summons was obtained upon him in that 
case; that a complaint was filed by Mr. John J. O’Brien as 
attorney for Mrs. Harriet Anne Gaylor, seeking a 
565 divorce against Keith M. Gaylor and that a rule to 
show cause why he should not pay alimony was 
served upon Keith M. Gaylor together with a copy of the 
complaint in that cause; that in the same case a final decree 
of divorce was granted to the plaintiff who was represented 
by Mr. O’Brien. Later a rule to show cause was issued at 
the instance of Mr. O’Brien in the same cause to show cause 
why Mr. Gaylor should not be adjudged in contempt. In 
the same proceeding another rule to show cause was served 
upon him. The defendant Gaylor moved for a reduction in 
alimony and maintenance, and his deposition was taken by 
Mr. O’Brien. Later, in the same case, a motion for counsel 
fees was filed in that cause by Mr. O’Brien who personally 
served the motion upon the defendant Gaylor, who was 
ordered to pay counsel fees to Mr. O’Brien. 

It is clear from Mr. O’Brien’s adversary proceedings in 
the divorce case that the juror, Mr. Keith M. Gaylor, would 
naturally have a feeling of resentment against him and 
should not have served upon the jury inasmuch as the pro¬ 
cesses served in the case of McLaughlin v. McLaughlin 
were made at the instance of Mr. O’Brien. 

The motion for a new trial will be sustained. 

Jennings Bailey 
Justice. 

• •#*#***•• 
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Filed Nov 29 1945 

Order Limiting Issue to be Retried Etc. 

This cause came on to be heard upon Motion of tlie de¬ 
fendants to dismiss, or in the alternative to limit the issues 

, | 

to be retried, and upon consideration thereof, it is this 
29th day of November, 1945, 

Ordered: 

That the Motions to dismiss be and they are herebly de¬ 
nied, and it is further ordered that the issue to be retried 
herein be and the same hereby is limited to the alleged 
unlawful and with force or arms entrance of plaintiff’s 
dwelling and any consequent damage that may havk re¬ 
sulted therefrom. 

H. A. SCHWEINHAUT 
Justice . 

« * * * m * * * # 1 # 

575 Filed Feb 20 1946 

Order For Filing of Amended Complaint. 

Upon consideration of the motion of the plaintiff for leave 
to file an amended complaint, and after hearing in <f>pen 
Court, it is, by the Court, this 20th day of February, ^946, 
Ordered, that leave to file the proposed amended Com¬ 
plaint be and the same is hereby granted. 

H. A. SCHWEINHAUT 

Justice. 

Seen: 

Vivian 0. Hill 
And For: 

Joseph H. Bilbrey 
Attorneys for Defendants 
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576 Filed Feb 20 1946 

Amended Complaint—In Damages for Breach of Condition 
in Bond Given for Faithful Performance of Marshal’s 
Duties 

Now comes the plaintiff, by his undersigned attorney, and 
pursuant to order of Court and upon ruling of the Court 
limiting the issues of this action, restates his complaint as 
follows: 

1. The plaintiff, John J. Foreman, is a citizen of the 
United States and a resident of the District of Columbia, 
and brings this action in his own right under the provisions 
of Title 3, Section 6, Page 5 of the Code of Laws for the 
District of Columbia. 

2. The defendants, Margaret M. Colpoys and Anna B. 
Huntemann, are executrices of the estate of the named de¬ 
fendant, John B. Colpoys, formerly and at the time of the 
commission of the hereinafter complained of act, the United 
States Marshal in and for the District of Columbia, having 
been duly appointed to that office, pursuant to law, by the 
President of the United States by commission bearing the 
date of April 28, 1938, and commencing on May 2, 1938. 
Said Margaret M. Colpoys and Anna B. Huntemann were 
appointed executrices as stated by order duly passed by 
this Court in probate proceedings No. 63,879. 

3. The National Surety Corporation is a corporation 
created and existing under the laws of the State of New 
York, and having an office and doing business in the City 

of Washington, District of Columbia. 

577 4. The National Surety Corporation is the official 
surety on the bond given as required by law’ by John 

B. Colpoys, United States Marshal, and is sued in that 
capacity as permitted by law. A copy of the said bond and 
of the stipulation and consent agreement enlarging the ob¬ 
ligation of the National Surety Corporation under said 
bond, are annexed hereto, marked plaintiff’s Exhibits Num¬ 
bers A and B, and by reference made a part of this com¬ 
plaint. 



5. The condition of said bond upon which this actioij is 
based is that “If the said John B. Colpoys by himself and 
by his deputies shall faithfully perform all the duties of the 
said office of Marshal, then this obligation to be void; other¬ 
wise, to remain in full force and virtue.” 

6. That the said John B. Colpoys, Marshal as aforesaid, 
by himself and by his deputies did not faithfully perfotm 
all the duties of the said office of Marshal, as he, according 
to the force, form and effect of the condition of the bond 
aforesaid ought to have done. But during the time of tiis 
incumbency in office and while the aforesaid bond was in 
full force and effect, he wholly neglected and failed to faith¬ 
fully perform his duties to the damage of this plaintiff. 

7. The plaintiff, John J. Foreman, represents that tihe 
said John B. Colpoys, Marshal as aforesaid, acting under 
color and by virtue of his office, by and through his deputies 
employed by him in accordance with law in that behailf, 


to-wit, Gordon B. Greene, Charles H. Ward, Jr., and Alex¬ 
ander P. Here, did while engaged in an attempt to serye 
civil process issuing from the District Court of the United 
States for the District of Columbia upon one Harry jB. 
McLaughlin, unlawfully and with force and arms enter the 
dwelling house of the plaintiff, John J. Foreman, who was 
peaceably and lawfully residing therein, on, to-wit, Janu¬ 
ary 13, 1940, at or about two-thirty o ’clock in the morning, 
thereby endangering the safety and destroying the repose 
which the plaintiff’s house afforded to himself and h^s 
family. That the said John B. Colpoys, Marshal as afore¬ 
said, acting through his said deputies and in immediate con¬ 
nection with said wrongful entry and in aggravation 
thereof, without invitation or consent, wrongfully, wilfully, 
and wantonly did refuse to quit the plaintiff’s said dwell¬ 
ing house although demand thereto was made by the plain¬ 
tiff; and that accompanying the said wrongful entry aijd 
as an attendant circumstance thereto and in aggrava- 
578 tion thereof, the said John B. Colpoys, acting througjh 
his said deputies, wantonly, wilfully, and maliciously 
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did threaten, insult, assault, beat with a blackjack, knock 
down, wound, terrify and frighten and injure the plaintiff, 
and contemporaneously with such assault on plaintiff, said 
John B. Colpoys, acting through his said deputies, wilfully, 
wrongfully, and wantonly did assault and insult and 
threaten the plaintiff’s wife, Agnes Foreman, and the plain¬ 
tiff’s step-daughter, Dorothy Hart, and did use loud and 
insulting language to the plaintiff and his wife and step¬ 
daughter; and that the said John B. Colpoys, acting 
through his said deputies, and in direct connection with 
and in aggravation of said wrongful entry, wrongfully, wil¬ 
fully and maliciously did cause the plaintiff to be taken 
from his said dwelling in the custody of said deputies and 
against the will and consent of the plaintiff, and did wrong¬ 
fully and wantonly cause him to be charged and tried on the 
charge of interfering with a United States Marshal in the 
performance of his duty. 

Wherefore, the plaintiff, John J. Foreman, claims com¬ 
pensatory and exemplary damages from the defendants and 
each of them and demands judgment against each of them 
in the sum of Forty Thousand Dollars ($40,000). 

Dorsey K. Offutt 

Dorsey K. Offutt, 

613 Woodward Bldg., 

REpublic 1776, 

Attorney for Plaintiff. 

Demand for Jury Trial . 

The plaintiff demands a jury trial of all the issues in the 
above entitled case. 

Dorsey K. Offutt, 

Attorney for Plaintiff. 
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579 Exhibit A 

Filed Feb 20 1946 

I 

Know All Men by These Presents That We, John $. 
Colpoys as principal, and 

National Surety Corporation, a corporation created and 
existing under the laws of the State of New York, as sure¬ 
ties are held and firmly bound unto the United States elf 
America in the full and just sum of Forty Thousand Dol¬ 
lars, lawful money of the United States, to be paid to the 
United States; for which payment, well and truly to bp 
made the said John B. Colpoys, binds himself, his heirs], 
executors, administrators, and the said, National Surety 
Corporation binds itself, its successors and assigns, firmljr 
by these presents. | 

Signed with our hands and sealed with our seals, this 
second day of May in the year of One Thousand Nin<jj 
Hundred and Thirty-eight. 

The Conditions of the Foregoing Obligation Is Such, Tha] 
whereas, the President of the United States hath, pursuanj, 
to law, appointed the said John B. Colpoys, to be Marsha] 
of the United States for the District of Columbia. 

Commencing on the second day of May, 1938, as by ^ 
commission to his bearing date the 28th day of April, 1938J 
more fully appears, 

Now Therefore if the said John B. Colpoys, by himself 
and by his deputies shall faithfully perform all the duties^ 
of the said office of Marshal, then this obligation is to bej 
void; otherwise, to remain in full force and virtue. 

(Seal) | 

John B. Colpoys, 

Principal. 

National Surety Corporation, 
Surety. 
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Signed sealed and delivered 
in the presence of 

Thomas E. Ott, 

Lillian A. Trammell, 
as to principal. 

Doris Pryor, 

B. M. Yorkdale, 
as to surety. 

By W. H. Ronaville, 

Attorney-in-Fact. 

580 Exhibit B 

Filed Feb 20 1946 


(Seal) 


Stipulation and Consent Agreement. 

Whereas, John B. Colpoys, the United States Marshal for 
the District of Columbia as principal, and National Surety 
Corporation, as surety, executed a bond to the United States 
of America in the penal sum of $40,000.00, dated May 2, 
1932: 

Whereas, new and additional duties have been imposed 
upon the said United States Marshal by the provisions of 
the Act of August 7, 1939 (Chapter XV, Sections 302 to 
308, inclusive, of the Judicial Code): and 

W’hereas, it is desired that the said bond of said United 
States Marshal to the United States of America, shall cover 
and apply to the new and additional duties imposed upon 
said United States Marshal by the aforesaid Act as fully 
and to the same extent as though expressly referred to in 
said bond: 

Now, Therefore, Know All Men by These Presents, that 
the said United States Marshal, as the principal obligor in 
the aforementioned bond, and the National Surety Cor¬ 
poration as surety, thereon, hereby consent and agree to 
be and remain bound for the faithful execution of the afore- 
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said new and additional duties as more fully and to thje 
same extent as if the said duties had been specifically and 
definitely stated in the original terms of said bond and 
covered thereby. 

In Testimony Whereof, the said John B. Colpoys ha^ 
executed this stipulation and consent agreement and affixed 
his seal thereto, and the said National Surety CorporatioJi 
has by its duly authorized officers executed the same and 
caused its corporate seal to be affixed hereto, this 31st da{’ 
of October, 1939. 

(s) John B. Colpoys, 

Principal . 

National Surety Corporation, | 

Surety. | 

! 

By (s) E. S. Carmick 
E. S. Carmick, 

Attorney-in-Fact. j 

i 

Witnesses to signature (Seal) 

of principal obligor: 

(s) Lillian A. Trammell 

(s) C. M. Kearney j 

i 

581 Witnesses as to Surety: 

(s) Doris Pryor 

i 

(s) Lucille Strickler 

Approved November 1, 1939 

(s) James M. Proctor, 

United States District Judge. 

i 

Surety qualified and execution in ac¬ 
cordance with written authority on 
file in this office. 

Charles E. Stewart, Clerk. 

By C. D. Coflin, Asst. Clerk. 

###*••••# •! 
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582 Filed Mar 2 1946 

Answer of National Surety Corporation to Amended 

Complaint 

First Defense 

The amended complaint fails to state a claim against this 
defendant upon which relief can be granted. 

Second Defense 

The right of action set forth in the amended complaint 
did not accrue within one year next before the commence¬ 
ment of this action. 

Third Defense 

The right of action set forth in the amended complaint 
has been abated by the death of John B. Colpoys, who was 
United States Marshal for the District of Columbia on the 
date the alleged incidents occurred upon which plaintiff’s 
claim is based. I 

Fourth Defense 

i 

This defendant admits the allegations contained in para- j 
graphs one, two, three, and four of the amended complaint. , 
As to the allegations contained in paragraph five of said , 
complaint, this defendant says that the terms and condi¬ 
tions of the bond are as contained in a copy of said bond 
attached to the amended complaint. 

583 This defendant denies each and every allegation 
contained in paragraph six of plaintiff’s amended 

complaint. 

This defendant admits that, acting in their official ca¬ 
pacity as deputy marshals, Gordon B. Greene, Charles H. , 
Ward, Jr., and Alexander P. Hare, took into custody one 
Harry B. McLaughlin, at the residence of plaintiff, on Janu¬ 
ary 13, 1940, pursuant to an official order of this Court, j 
and says that on the date as aforesaid said deputy marshals 
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appeared at 1123 Owen Place N. E., and made known their 
identity to plaintiff, who admitted them, and that they werp 
engaged in placing the said McLauglin under arrest whe|i 
plaintiff’s wife appeared and incited plaintiff and said Mc¬ 
Laughlin to resist arrest, whereupon said deputy marshals 
took both of them into custody,—plaintiff because he as¬ 
saulted one of said deputies and McLaughlin because of the 
direction contained in said Order of this Court. 

All other allegations contained in paragraph seven of 
the amended complaint are denied by this defendant. 

Fifth Defense 

This defendant avers that plaintiff herein is a brother- 
in-law of said Harry B. McLaughlin through marriage with 
the latter’s sister; and that said Harry B. McLaughlin, dej 
fendant in a Civil Action had been held in contempt by this 
Court, which had ordered that he be taken into custodjj 
and committed, which order was placed in the hands of thp 
United States Marshal to execute in accordance with lawj 
That similar prior orders had been issued by the Court and 
executed by the United States Marshal with difficulty bei 
cause of the concealment of said McLaughlin; that on thp 
date of January 13, 1940, plaintiff in concert with his wife! 
were, and had theretofore been, concealing and secreting 
the said Harry B. McLaughlin to prevent his being takeh 
into custody, and that on said date the deputy marshals, asj 
aforesaid, appeared at premises 1123 Owen Place N. E.j 
made known their identity and purpose of their appear-! 

ance, and were thereupon admitted into said premises 
584 by plaintiff, and were proceeding peacefully and law¬ 
fully in the act of taking said McLaughlin into cus-l 
tody when plaintiff’s wife appeared and incited plaintiff 
and McLaughlin to resist arrest of the latter, whereupon 
said deputy marshals used only such force as was reason¬ 
ably necessary and proper to execute the Order of this! 
Court and take said McLaughlin into custody, as was theiri 
lawful right and duty. 
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Wherefore This Defendant demands that the amended 
complaint herein be dismissed with proper costs. i 

J. H. Bilbrey 

J. H. Bilbrey, , 

827 Woodward Building, 

Washn. D. C. I 

Attorney for National Surety Cory. 

• * * • * # * * * * | 

585 Filed Mar 4 1946 

i 

Answer of the Defendants Margaret M. Colpoys, and Anna 
B. Huntemann, Executrices of the Estate of John B. 
Colpoys, Etc. 

First Defense 

The Complaint fails to state a claim against these de¬ 
fendants upon which relief can be granted. ' 

Second Defense 

The alleged right of action set forth in the Complaint 
did not accrue within one year next before the commence¬ 
ment of this action and is barred by the statute of limita¬ 
tions. 

Third Defense ' 

The alleged right of action set forth in the Complaint has 
been abated by the death of John B. Colpoys, who was 
United States Marshal for the District of Columbia, on 
the date the alleged incidents occurred. 

Fourth Defense 

1, 2. Admits these allegations. 

3. Neither admits nor denies. 

4. Admits the National Surety Corporation was the 
surety on the official bond of John B. Colpoys, U. S. Marshal 
for the District of Columbia. 

5. The terms and conditions of the bond speak for them¬ 
selves as the bond is made a part of the Complaint. 
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6. Denies. 

7. These defendants admit that, acting in their official 
capacity as deputy marshals, Gordon B. Greene, Charges 
H. Ward, Jr., and Alexander P. Hare, took into custo^ay 
one Harry B. McLauglin, at the residence of plaintiff, |on 
January 13th, 1940, pursuant to an official Order from Ijhe 
District Court of the United States for the District of 
Columbia, and say that on the date in question said deputy 
marshals appeared at 1123 Owen PI. N. E., and made knoyn 
their identity to plaintiff and the object of their visit, a^id 
that he admitted them and they were engaged in placing 
the said McLaughlin under arrest in compliance with s^id 
court order when the wife of plaintiff appeared and incitbd 
plaintiff and said McLaughlin to resist arrest, whereupbn 

said deputy marshals took into custody both plaintiff 
586 and the said McLaughlin,—plaintiff because he As¬ 
saulted one of the said deputy marshals, and Mc¬ 
Laughlin because of said Order from the District Cou^t. 

Fifth Defense. 

These defendants say that the plaintiff herein, John J. 
Foreman, is a brother-in-law of Harry B. McLaughlin, ai|d 
that said McLaughlin had been held in contempt by t|ie 
District Court of the United States for the District of 
Columbia, and ordered taken into custody, which order w^s 
placed in the hands of the U. S. Marshal for the District <j)f 
Columbia to execute according to law, and that prior ;o 
the date in question like orders had been issued and exe¬ 
cuted by the said Marshal who had had difficulty executing 
them due to the concealment of the said McLaughlin; th^t 
on the date of January 13, 1940, plaintiff in concert wijh 
his wife and other members of his family were, and hs|d 
theretofore been, concealing and secreting the said Mjc- 
Laughlin from the U. S. Marshal to prevent him being 
taken into custody, and on said date deputy marshals 
Gordon B. Greene, Charles H. Ward Jr., and Alexander 
Hare, appeared at premises 1123 Owen Place N. E., arjd 
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made known their identity and purpose of their visit to 
plaintiff, and were thereupon by him admitted into said 
premises for the purpose of executing said order to take 
said McLaughlin into custody, and were peacefully and 
lawfully taking the said McLaughlin into custody when the 
wife of plaintiff appeared and incited both plaintiff and 
McLaughlin to resist the arrest of said McLaughlin, where¬ 
upon said deputy marshals used and employed only such ' 
force as w^as reasonably necessary and proper to carry out 
the order of the court and take the said McLaughlin into 
custody, as it was their right and duty to do. 

Wherefore, having fully answered, these defendants de¬ 
mand that the Complaint filed herein against them as 
amended be dismissed, with their proper costs. 

Vivian 0. Hill, 

Southern Building, 

Attorney for Margaret M. Colpoys, 
and Anna B. Huntemann , Execu¬ 
trices of the Estate of John B. 
Colpoys, etc. 

587 Filed May 3 1946 

Plaintiffs Prayer Number One 

The jury is instructed that the acts of the deputy marshals 
as a matter of law were the acts of the defendant, John B. 
Colpoys, the United States Marshal, and that he became 
responsible for the wrongful acts, if any, on the part of 
his deputies while in the plaintiff’s home. 

Granted. 

• *#•*##*## 

589 Filed May 3 1946 

Plaintiff’s Prayer Number Six. 

If you find that the deputy marshals entered without 
force, but thereafter that they unlawfully detained the 
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I 


plaintiff’s premises, by force against the will of the plain¬ 
tiff and refused to quit the same after demand was made 
by the plaintiff, your verdict shall be for the plaintiff. 

Title 22—3101,1940 D. C. Code 

Denied. 

• * * • * * • # *|* 

591 Filed May 3 1946 

Plaintiff’s Prayer Number Eight 

The jury are instructed that if you believe that a witness 
has knowingly testified falsely regarding a material mat¬ 
ter about which the witness cannot reasonably be mistaken, 
then you may disregard all or any part of the testimony 
of that witness. 

The jury are instructed that if you find from the evidence 
that any party has a witness peculiarly under his control 
and available to him, and that party has failed to produce 
the witness or to explain the absence of said witness, then 
you may infer by the failure of that party to produce t[he 
witness in the case, that had the witness testified in the 
proceeding the testimony of said witness would not hajve 
been favorable to the party who so failed to produce the 
witness. 

Granted. ! 


594 Filed May 3 1946 j 

Defendant’s Instruction No. 3. 

The court charges the jury that the writ of adjudication 
for contempt against Harry B. McLaughlin, dated January 
2, 1940, was a valid order of the court and entitled the 
Deputy United States Marshals to arrest the said Mc¬ 
Laughlin and take him into custody, and that if they find 
from the evidence in this case that the said McLaughlin 
had gone to the house of plaintiff at 1123 Owen Place N. it., 
to prevent service thereof upon him, and to escape the or^i- 
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nary process of the law, then the said deputy marshals 
after denial by plaintaiff of their request to enter had a 
right to break in said premises and arrest the said Mc¬ 
Laughlin, and your verdict should be for the defendants 
upon the claim of trespass. 

Palmer v. King 41 App. D. C. 419 
Granted. 

• •***•**•• 

595 Filed May 3 1946 

Defendant’s Instruction No. 4 

The Court charges the jury that even if they find the 
Deputy United States Marshals entered the outer door of 
plaintiffs home by force, nevertheless they might there¬ 
after make a legal arrest of one Harry B. McLaughlin 
therein for whom they had a valid writ of adjudication for 
contempt authorizing them to arrest and detain him, and 
in making such arrest they had a right to use whatever 
force was necessary - to accomplish it and comply with the 
order of court and take him in custody, in which event you 
may find in damages for the plaintiff only for the trespass 
to the real estate or for any personal injuries suffered by 
plaintiff at the hands of the said marshals in effecting said 
entrance by force, and none others. 

Peake v. Baltimore & 0. R. R. Co., 26 Fed. 496 
U. S. v. Pan-American Pet. Co., 55 F. 2nd 753 
Atherton v. Anderson, 86 F. 2d 518 
1 C. J. at Page 1119 § 301 
Denied. 

597 Filed May 3 1946 

Defendant’s Instruction No. 6 

The Court charges the jury that if they find the Deputy 
United States Marshals did enter the premises 1123 Owen 
Place N. E., by force, they cannot find for plaintiff for any. 
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personal injuries he might have sustained at their hands 
unless the same were incurred in the actual forceful entry 
of the premises because the right to recover for any such 
injuries sustained after the entry of said premises is ab&ted 
by law. 

D. C. Code Title 12, Section 101 
Denied. 

• * * * • # • * * i • 

598 Filed May 3 1946 

Defendant’s Instruction No. 7 

The Court charges the jury that if they find the Deputy 
United States Marshals entered the outer door of premises 
1123 Owen Place N. E. by the use of force your verdict shall 
be in any event for nominal damages only, and you are 
further instructed that such nominal damages are a trivial 
sum of money awarded to a litigant who has established a 
cause of action but who has not established that any h^.rm 
has been caused to him. 

Restatement of the Law, Torts Sec. 907 
Denied. 

I 

* * * * * # * # # # 

I 

j 

533 Charge of the Court to the Jury 

The Court (Goldsborough, J.): Ladies 
gentlemen, there are certain matters of law which (the 
Court thinks you should have your attention called to. | 
The jury is instructed that the acts of the deputy mar¬ 
shals as a matter of law were the acts of the defendant 
John P. Colpoys, the United States marshal, and that;he 
became responsible for the wrongful acts if any on the p^rt 
of the deputies while in the plaintiff’s home. 

The jury are instructed, if you find a verdict against ^he 
defendant or the executrices of the estate of John jP. 
Colpoys, then you must also return a verdict for the plain¬ 
tiff against the defendant National Surety Corporation. | 

I 

i 
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The jury are instructed that the plaintiff is only required 
to prove its case by a fair preponderance or the greater 
weight of the evidence. If you find that the plaintiff has 
carried its burden and has proved its case by a fair pre¬ 
ponderance or greater weight of the evidence, then you i 
must return a verdict in favor of the plaintiff against the 
defendant. i 

If you find that Foreman partially opened the door to 
see who was there and the marshals pushed against the 
door and forced it open while Foreman was resisting the i 
further opening of the door, then that was a forcible 

534 entry and your verdict should be for the plaintiff. 

Now that prayer was conceded, but it should be 
read in connection with defendant’s instruction No. 3, 
which I will now read: 

The Court charges the jury that the writ of adjudication 
of contempt upon Harry B. McLaughlin, dated January 
2, 1940, was a valid order of the Court, entitled the deputy 
United States marshals to arrest said McLaughlin and take 
him into custody, and that if they find from the evidence 
that said McLaughlin had gone to the house of plaintiff, 
1123 Owens Place N. E. to prevent service thereof upon 
him and to escape the ordinary process of the law, then the 
said deputy marshals upon denial by plaintiff of their re¬ 
quest to enter, had a right to break into said premises and 
to arrest said McLaughlin, and your verdict should be for 
the defendant. 

Now, what that means is this, that if plaintiff, as he tes¬ 
tified, went to the front door, pushed aside the screen and 
looked through the window and did not see anybody, and 1 
then opened the door to ascertain just what was outside, i 
and that then these deputies, deputy marshals, 

535 against his resistance, pushed the door open, the entry 
was unlawful, unless McLaughlin was using plain¬ 
tiff’s home simply as a hide-out. 

If he was using it as a hide-out, then the officers had a 
right to push the door open. Now, if that is the way he 
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was using it, that is what those two prayers there together 
mean. 

The jury are instructed that if you feel that any witness 
has knowingly testified falsely in regard to any material 
matter about which the witness could not reasonably be 
mistaken, then you may disregard all or any part of the 
testimony of that witness. 

The jury are instructed that if you find from the evidence 
that any party has a witness exclusively under his control 
and available to him and that party has failed to produce 
such witness or explain the absence of such witness, tjhen 
you may infer by the failure of that party to produce the 
witness in court that had the witness testified in the pro¬ 
ceeding the testimony of said witness would not have been 
favorable to the party who so failed to produce the said wit¬ 
ness. 

The jury is instructed that in reaching your verdici in 
this case you are not to be influenced by any feeling of 
sympathy, bias, or prejudice for or against any of the par¬ 
ties in this case, and that you are to render ydur 
536 verdict based entirely upon the evidence adduced at 
the trial, and the law as given to you by the Court or 
as read to you by counsel for the respective parties. 

The Court charges the jury that if they find from the Evi¬ 
dence in this case that the deputy marshals entered the 
home of plaintiff Foreman through the outer door without 
the use of force or at the invitation of plaintiff Foreman, 
then they were lawfully within said house and they hadl a 
right to use all the force reasonably necessary to arrest and 
remove Harry B. McLaughlin, for whom they had a vajlid 
writ of adjudication of contempt, and your verdict would be 
for the defendant for trespass on the home of the plaintiff. 

Now, the situation here—the primary situation herE— 
from the standpoint of the plaintiff and the defendants 
seems to be this and is this: 

The plaintiff Foreman had talked to someone he says wjio 
worked or was employed in the Department of Justice, apd 
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that this person advised him that there could be no entry of 
his house without what is known as a search warrant. Now 
I think I should explain to you just what is a search war¬ 
rant. First, I should tell you the difference between a crim¬ 
inal warrant and a civil warrant. A criminal warrant is a 
warrant issued on behalf of the public, that is, the govern¬ 
ment, or a warrant issued for a crime. When a criminal 
warrant is issued and the authorities have, or claim, 

537 at least, to have good reason to suppose that a per¬ 
son or the goods—no, I am wrong about that— 

When a criminal warrant is issued, I will illustrate it by 
a theft, when a criminal warrant is issued because of the 
alleged theft of personal property, and the officers have 
good reason to believe that the personal property is at a 
certain house, they can then swear out, based upon the crim¬ 
inal warrant, what is known as a search warrant, the search 
warrant describing the premises, and who occupies the 
premises, and what property they claim to be in the prem¬ 
ises, and in that case the officers have a right, if necessary, 
to break in the house in order to make the search. 

Now a civil warrant is a different proposition. The Gov¬ 
ernment is not interested primarily in a civil warrant. It 
is a warrant issued in order to effectuate some private pur¬ 
poses in this case the collection of alimony or support for 
the wife and three children of McLaughlin. In a case like 
that, the Government, society, and the people have no par¬ 
ticular interest, and, therefore, if an individual is in a house 
and he is there, either as owner or if he is there as a lodger, 
or if he is in the house, if he has been allowed to live in the 
house by the owners, he is protected, just as the owner is 
protected, from any forcible entry. 

Now a search warrant has no reference at all to an in¬ 
dividual who may be in a house, simply issued, as I 

538 have said, based upon a criminal warrant for prop- 
perty. 

Now this plaintiff had gotten the idea that in order to 
arrest McLaughlin there had to be a search warrant, which 
is not true. 
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Now he claims two things: He claims, first, that after 
the inrush on the door he held the door and he claims^ in 
addition to that, that after the officers got inside, he faw 
this paper and, finding that it was not a search warrant, 
he thought that they had no right to arrest this man. Now 
that is the situation on the part of the plaintiff. 

The situation on the part of the defendants is this: T^ e 
defendants—that is, the effect of the defense is this, that 
the only thing the plaintiff was interested in was to jsee 
whether or not they had a search warrant, and he let thjem 
in previously in order to examine this paper to see whether 
or not it was a search warrant. If it was a search warrdnt, 

j 7 

from his standpoint, as he understood the law, they coijild 
make the search; if it was not, they could not. 

Now, those are the divergent theories from the stand¬ 
point of the plaintiff and the defendants. 

If this man, McLaughlin, was a member of this house¬ 
hold—in other words, if they we're allowing him, in go|od 
faith, to stay there, and there is strong evidence that tl}ey 
were, then he was entitled to the same protection that t)he 
owner was entitled to, but if it is true that, against 
539 the owner’s resistance, these officers pushed th^ir 
way in, then their entry was unlawful, and everything 
they did after that was unlawful. 

Now there is no evidence that they injured any of the 
plaintiff’s property unlawfully, anc^the plaintiff is entitled 
to a verdict—I should say now that there is no evidence 
that the defendant injured any of the plaintiff’s property, 
and it is for you to decide just to what extent the plaintiff! is 
to be recompensed for any injury or inconvenience or arr<jst 
that he suffered because he took upon himself the protection 
of this lodger. He is entitled to damages in your discretion* 
general damages for the injury, not any special damages, 
because of what happened, and there is no use for me to go 
over, because it has been gone over, not only in the evidence, 
but by counsel on both sides. 

Now, as to the damage he suffered it is for you to pa^s 
upon the amount, and the Court thinks that you should cop- 
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sider in that connection this, whether he is entitled to the 
same amount of damages in the attempted protection of this 
lodger as he would have had if his personal property had 
been interfered with or damaged in any manner. 

Now, in this case there is no question at all about puni¬ 
tive damages. In other words, if you find for the plaintiff— 
if you find for the plaintiff—you can only find what you con¬ 
sider to be his compensation; you cannot find any 

540 damages to punish the defendants for anything that 
was done. 

Now if it is true—if you find that the situation was this, 
that the plaintiff was only interested in finding out whether 
or not this warrant was a search warrant, and he let these 
people in the house, and only made the objection after he 
had read this paper and seen that it was not a search war¬ 
rant, if you find that is the situation, then the plaintiff has 
not any case at all and your verdict should be for the defen¬ 
dants. 

Now, gentlemen, will you approach the bench a minute, 
please? 

(Thereupon, there was a conference at the bench between 
Court and counsel, out of the hearing of the jury, and the 
following occurred:) 

The Court: Now, as far as I know, I have covered the 
ease, from my theory of the law, not yours. Not yours, but 
my theory of the law. 

Is there anything further you can suggest? 

Mr. Hill: Well, I think you have— 

The Court. All right. What have you got to say? 

Mr. Ginberg: We want to take exception to the last re¬ 
mark. 

Mr. Hill: I did not understand that Your Honor is ask¬ 
ing us to take exception. At this time you are asking 

541 on your theory of the law. 

The Court: I just want to know whether, upon 
my theory of the law, there is anything else that you think 
I should add. 
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I want first to ask you if you think of anything I should 
add. 

Now I will ask you about any exceptions. Of course, yob 
have an exception to my charge. What is your exception !! 

Mr. Ginberg: You told the jury that if we were mistake^ 
—if the plaintiff was mistaken as to the law, and he per¬ 
mitted the marshals to come in, then he could not recover. 
I think Your Honor should tell the jury that regardless of 
whether he was wrong or right about the search warrant!, 
if he did use resistance in trying to prevent the marshal 
from coming into his premises, he is entitled to a verdict. 

Mr. Hill: I think he has already done that. 

The Court: I said that. 

Mr. Hill: Yes, I think so. 

Mr. Offutt: I don’t think Your Honor did, I don’t think 


so. 

The Court: Didn’t I say if he tried to prevent the marj 
shals from coming in, if he held the door? 

Mr. Offutt: You said he was wrong about the searelj 
warrant. 

542 The Court: I said, if what the plaintiff did was to 
make no objection to the entry, and he made no ob¬ 
jection at all until he read the paper, and found it was not 
a search warrant, the verdict must be for the defendant. 

Mr. Ginberg: What I had in mind was, that you should! 
tell the jury that if he was wrong about the search war-! 
rant that— 

The Court: I don’t think they misconstrued. I tried to! 
make it clear. 

I have not anything further to say, gentlemen. 

I will give you both an exception. 

Mr. Offutt: May I state a further objection, Your 
Honor? 

The Court: Yes, sir. 

Mr. Ginberg: The last comment your Honor made, that 
if the plaintiff was only interested in finding out if they 
had a search warrant, and he made objection when he 
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learned that, I don’t think Your Honor’s wording, if he 
made objection to the warrant, we wish to take exception to 
that part of Your Honor’s charge. 

The Court: You have an exception, and that is all I am 
going to give. I 

Mr. Hill: Mr. Bailey tells me it might be clear if Your 
Honor instructed on primary liability in the estate and 
secondarily on the bond. , 

543 The Court: It has been done so thoroughly there 
is no use for me to rehash that. 

Mr. Hill: We both take an exception. 

The Court: Yes, sir. 

Mr. Offutt: Just one thing, Your Honor: As I under¬ 
stood, you instructed the jury that if they found for the 
plaintiff they could award him such damages as they found 
he was entitled to receive. 

The Court: General damages. 

Mr. Offutt: We think that the wording we requested 
Your Honor to instruct them, that they can find anything 
for the suffering and physical pain— 

The Court: No, that goes into the question of assault 1 
and battery. 

I have covered it, gentlemen, as I understand the law. 

Let the jury be excused. 

• *#•***••• 


599 Filed May 3 1946 

Verdict and Judgment 


This cause having come on for hearing on the 29th day 
of April, 1946, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Jerome B. Hoffenberg 
Joseph P. Griffin 
Charles E. Reid 
Walter Jones 
Archie B. Walker 
Terry M. Barnes 


Anna L. Warfield 
Flora B. Bishop 
Ernest J. Wells 
William H. T. Pence 
Donald R. Gingher 
Phil F. Loria 
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who, after having been duly sworn to well and truly try 
the issues between John J. Foreman, plaintiff and Margaret 
M. Colpoys, executrix, et al., defendants, and after tikis 
cause is heard and given to the jury in charge, they upon 
their oath say this 3rd day of May, 1946, that they find tide 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendants by reason of the premises 
i$ the sum of $6,500. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of Sixty Five Hundred Dollars 
together with costs. 

Charles E. Stewart, 

Clerk , 

By James M. Parsons, 

By direction of Deputy Clerk . 

Justice T. Alan Goldsborough. 

I 

* * * # * • # # *|* 
602 Filed Jun 11 1946 j 

Order Overruling Motion for New Trial. 

Upon the coming on for hearing of the motion filed herein 
by Defendants, for a new trial, it is this 11th day of June 
1946, ordered that said motion be, and the same is herebjy 
overruled. 

Charles E. Stewart, 

Clerk, 

By James M. Parsons, 

Deputy Clerk.- 

By direction of 
Justice T. Alan Goldsborough 

*##*•####[* 


i 

I 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. ! 

i 

8 Opening Statement on Behalf of the Plaintiff 

Mr. Offutt: May it please Your Honor, and ladies i 
and gentlemen of the jury, on behalf of John J. Foremail, 
the plaintiff in this case, we will show you that on January ! 
12 1940, he was residing at 1123 Owen Place, Northeast, 
Washington, D. C.; that at that time he was employed in i 
the United States Government and lived there with his wife 
and three children, and an aged aunt, who was about 80 ! 
years old, and who was more or less bedridden. 

Now we will show you that on that date and for some 
time prior to that occasion, maybe two or three weeks, he 
had living in the house Harry McLaughlin, who was his 
wife’s brother, and who unfortunately had gotten into some 
domestic difficulties and Mr. McLaughlin, we will show to 1 
you and the evidence will disclose, had been ordered by i 
the Court, this same Court that is now hearing this case, i 
but a different branch of it, to pay his wife a certain sum 
of money for the support of his children, and we will show ! 
you, and the evidence will disclose that from time to time 
Mr. McLaughlin had been in default in those pay- i 

9 ments, and they had ordered him to pay, and in de- 1 
fault of which he would be required to spend some 

time in the District Jail on a contempt citation, and when 
he would get out of jail he would be out a short time and 
then, before he could get enough money to get himself 
straightened out financially, he would be thrown into jail ! 
again— 

Mr. Bilbrey: I object to that; I do not think that has any¬ 
thing to do with the case. i 

The Court: I guess you are right, I will have to limit you. 
Mr. Offutt: All right, Your Honor. 

We will show you that on January 2, 1940, an order ad¬ 
judging him in contempt of court for non-payment of the 1 
maintenance for these minor children was entered by a 



judge of this court. Pursuant to that order we will show 
you that his attorney, Mr. John J. O’Brien, that is, hijs 
wife’s attorney, Mr. McLaughlin’s wife, arranged with th^ 
Marshal’s office—he had talked to Mr. Kearney, who was 
as that time the Assistant Deputy Marshal actively in 
charge of the office, although Mr. Colpoys, the evidence will 
disclose, was the real Marshal, so that on that night, the 
night of January 12, together with three other Marshals,* 
Mr. O’Brien and another man whose identity we do noi; 
know, came to the home of Mr. Foreman. 

Now we will show you that they had planne^ 
10 ahead—the evidence will show that the Marshals! 

had been armed, whereas ordinarily they did not 
carry arms. 

We will show you that they were given revolvers on thisl 
occasion through Mr. Kearney, three Marshals, Mr. Hart, 
Mr. Green, and Mr. Ward, came to Mr. Foreman’s home, 
which was at 1123 Owen Place, Northeast; we will show 
you he had gone to bed about 8 or 9 o’clock that night—he! 
was reading in bed, and his wife was asleep, and his I 
daughter Dorothy, I believe— 

The Court: What time of night was it? 

Mr. Offutt: They had gone to bed about 9, and about 1:30 
or 2 o’clock in the morning Mr. Foreman was still reading, 
his wife was in bed, she was sleeping, two boys, Bernard 
and Vincent were sleeping in another room, and his daugh¬ 
ter was sleeping, as the aged aunt was sleeping, and the! 
bell rang. 

We will show you it was one of the coldest nights they 
had around here, around zero the temperature was, so Mr. 
Foreman went down to the door—and by the way, Mr. Me-1 
Laughlin was staying in the house, they had permitted him] 
to stay there. Through his wife Mr. Foreman had consented 
to let Mr. McLaughlin sleep in the basement, the only place 
he had to go until he could get financially on his feet soi 
that he could obtain a place for himself. He was eating 
there, working somewhere, where Mr. Foreman does 
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11 not know—so Mr. Foreman came down to answer the 
door bell. We will show you that the outer door has 

a lock wherein, when you turn the handle on the inside of 
the door, you can release the lock or in other words, so 
that when you twfist the handle the outside door becomes 
unlocked so that they can open the door and come in. 

We will show you, answering that bell, he went to the 
door, turned the handle and just as he turned the handle 
in rushed, first Mr. Ward and then three other men, when 
he turned the handle preparatory to pulling the door open. 
When these men rushed in he tried naturally to check them, 
and they pushed hard, they pushed in that door and shoved 
him back and came in. 

Mr. Foreman, we will show you, then said, “Wait a 
minute, what is going on—what is coming off here,” or 
words to that effect in substance. Mr. Ward, who was the 
first one in, I believe, took out of his pocket a badge and 
said, “We are Federal officers, we have a warrant for the 
arrest of Harry McLaughlin,” and one of them started to 
go up the steps. Mr. Foreman, we will show you by the 
evidence, said, “What a minute, just a minute, gentlemen, 
this is my home; you have no right to come in here like this; 
let me see the paper.” So Mr. Ward reached in his pocket 
and pulled out this little slip of paper, the original of which 
we will show you is the record, when it comes to be 

12 introduced in evidence, and he read it and Mr. Fore¬ 
man said, “Let me see it.” 

He looked at it and he says, “This does not say anything 
about my house; it does not name me; it does not name the 
house; I do not think you have a right to come in; I do 
not believe it is a warrant.” 

About that time, when the door opened, and the disturb¬ 
ance started downstairs, we will show you that Mrs. Fore¬ 
man had been awakened by the bell when Mr. Foreman was 
going down the steps, we will show you that she got out of 
bed by the times these men were through the door, she had 
come down the steps—Mrs. Foreman—and we will show 
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you the other people in the house were likewise awakened 
by this disturbance, also Mr. McLaughlin, who was in tlje 
basement. So she heard Mr. Foreman, we will show yoji, 
in some conversation with Mr. Ward, the testimony will 
show what she heard when he talked about this warrant, 
she spoke up and said, “I do not think you have a right 
to come in here like that.” 

We will show you that Mr. Ward then said, “If you don ft 
shut your mouth or keep quiet,” or words to that effect 
“we will take you in too.” 

We will show you the whole attitude of these marshals 
was belligerent. Then we will show you Mrs. Foreman sai<jl, 
“I want to get an officer here to find out whether you havje 
a right.” “I will go next door and ask Officer, Lieutenant-j- 
now Captain Bullock, I believe his name is, or some 
13 officer of the precinct who lived next door. Sift 
asked Mr. Ward to wait a minute and let us see if 
you have any right to come in here. 

We will show you that Mr. Ward then spoke up and said, 
“You can call up the whole No. 9 Precinct, and we are stijll 
going to take him out.” 

That is when Mr. Green, we will show you, one of th|e 
other Marshals, started to go up the steps and Mr. Foreman 
then said to Mr. Green, “There is nobody up there except 
my family.” 

Notwithstanding Mr. Green pushed on by him and goejs 
on up the steps. Mr. Foreman followed him up there—I 
forgot to tell you that Mr. Foreman, as we will show yoft 
it was a cold night, and he had left his pajama top off, ift 
had a warm house, and he had gone upstairs to get a sweated 
or something and he left the door open, and when he canft 
in he went up to put a sweater on and came back down, and 
as he came down the steps toward the back part of the 
house, going down into the basement still remonstrating 
with these people, the Marshal and these other men—by thfe 
way, we will show you that the fourth man came in left 
almost immediately. We will show you that Mr. O’Brieii, 
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Mr. Hart, Mr. Ward and Mr. Green, the four men, and a 
fourth man whose identity we don’t know, had come into 
the house, and when he started talking about this warrant, 
the so-called warrant, Mrs. Foreman started to talk 

14 about getting an officer to find out whether he had 
a right to enter, then we will show you that Mr. 

O’Brien became alarmed at the situation and left the 
premises, the lawyer. 

We will show you that Mr. Green ran all around the top 
of the house there looking in the rooms and then he came 
downstairs and in the meantime we will show you that Mr. 
Foreman started to go into the back—he had taken off his 
glasses—he wears glasses all the time—he laid them on the 
diningroom table, or some table there, and started down 
from the kitchen to go to the basement. Mr. Hart walks 
into the front of the house with another marshal, and we 
will show you that Mr. Hart said something to Mr. Foreman 
and Mr. Foreman discovered he was a man that had worked 
with him at some Odenwald Engine Company some years 
before, and they had some conversation and Mr. Foreman 
said, “They had no right to come into my house, I am going 
downstairs and try to get them to go out,” and he en¬ 
deavored to get Mr. Hart to help him, but Hart took the 
same position that the rest of them did, that they had a 
right to come in there, to break in that way, and they went 
on down into the basement. 

Now, when they got down into the basement we will show 
you that Mr. Ward was down there; Mr. Green was down 
there and Mr. Hart started down with Mr. Foreman and— 
I don’t know whether it was the front or back, we will show 
you that Mrs. Foreman was down already, and Mr. 

15 McLaughlin was down there sitting on this couch 
■where he had been sleeping, and we will show you 

that the young girl, who at that time was about 15 years 
of age, I believe, Dorothy, whose name is Hart and now 
is married, we will show you that she was standing on the 
steps down by her mother and with Mr. Foreman, that is 
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the way they were down on the steps together in the base¬ 
ment, and Mr. Ward was in the basement and we will show 
you he had a pair of handcuffs in his hand, and Mrs. Fore¬ 
man still remonstrating with him, asked him not to take 
Mr. McLaughlin, her brother, out until she could go to the 
officer next door, and we will then show you that he told 
her to shut up and he told this man, Mr. McLaughlin, to 
hurry up and get his clothes on and to keep on getting 
dressed. The fellow, we will show you, was getting dresjsed 
as quickly as he could awakened out of a sleep like he was 
at that time of the morning. 

Then it "was that Mrs. Foreman spoke up and said, “'ij'ou 
don’t have to hurry, Harry, just take your time and get 
dressed right.” And Ward again said, “If you don’t shut 
up I will run you in.” 

Just then we will show you that the young daughter, 15 
years old, spoke up and said, “Uncle Harry, take your 
time, you have a right to get dressed,” or something to 
that effect. 

We will show you that at that time Mr. Ward told liter 
to shut up and keep her mouth shut and he swung 
16 his hand around—in such a fashion—he had his 
handcuffs in his hands, that if the young girl had 
not ducked her head, it would have hit her right in the face. 

We will show you that Mr. Foreman was still tellilig 
them to wait until he could get a policeman and Mrs. Fore¬ 
man we will show you, left, she went over to get a police¬ 
man. We will show you that she went next door to get 
this policeman or to call some police to get some help ajid 
at that Mr. Foreman had gone down the steps, and they 
had a brand new electric flatiron, and it was sitting on the 
top of a little cabinet, which was within a few feet of where 
this disturbance was taking place; it was unattached, just 
sitting on the edge of this place and he shoved it over ko 
that it would not be knocked off and at this, these men 
who were running around we will show you as he shoved 
it back and took his hand off Mr. Ward hit him on tl^e 
back of the head, beat him over the head and shoulders. 
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Mr. Bilbrey: If Your Honor please— 

Mr. Hill: May we come to the bench for just a moment? 
The Court: Yes. 

(Thereupon counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. Hill: This opening statement—by this opening 
statement it is clear that the entry had been made, and if 
this assault took place naturally down in the bas-v 

17 ment, the men had gone upstairs, and his wife had 
gone to call the police, that is another thing, it is 

a different cause of action to the talking about the unlaw¬ 
ful breaking in and trespass that occurred, according to 
his statement the man opened the door, they came in and 
there was an argument, and from then on after they got 
in, and got downstairs, the personal injury and the like, 
which we claimed is barred by the statute of limitations, 
that is the first, and the second is it is barred now later 
by the death of Mr. Colpoys, so that there can be left only 
in this case the injury to the real estate. 

Mr. Bilbrey: They did not occur simultaneously or in 
the same entry, not according to Mr. Olfutt’s statement, 
what occurred at the other trial, a considerable period 
elapsed before there was any assault or threat of assault. 
We merely want to protect our interest. Thaf was the pur¬ 
pose of the Court in limiting the issues of the trial. 

The Court: There is a question of punitive damages in 
this case? 

Mr. Offutt: Yes, Your Honor. 

The Court: Well, the Court is of the opinion that if they 
have the testimony, and the jury believes it it would have 
some hearing upon the question of punitive damages, 
gentlemen. 

• •••••**•• 

18 Mr. Bilbrey : If I am not badly mistaken Judge 
Bailey ruled that you could not have punitive dam¬ 
ages in the case of a surety which is a corporation, because 
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that is personal, and designed to punish a personal surety. 
The surety is not a privity to it, neither was John j B. 
Colpoys. The question of punitive damages would be-^ 

The Court: You must not talk so loud, the jury can hear 
what you are talking about. 

Mr. Bilbrey: I do not think I am—I did not realizh I 
was talking so loud. 

The Court: You do not do it intentionally, but you are. 
You will have to curb your enthusiasm. I don’t blame you, 
but you will have to curb your enthusiasm. 

Mr. Bilbrey: I have just about retired from the practice 
of the law, I have been dragged out of retirement into ihe 
trial of this case. 

I think the record shows that punitive damages cannot 
lie against a surety or when the offense is committed by 
an agent. Here is the Marshal who was not privity— 
punitive damage is personal. 

The Court: Well, you may be right, but I am not sur& 
about that, to tell you the truth. 

Mr. Bilbrey: I think I argued the question before the 
jury, that punitive damages cannot run against a 
19 surety except in some cases where— 

The Court: That may be the law, but it is awfully 
poor law, see. The country is becoming more civilized now 
—the corporations do not own the country any more. ! 

Mr. Bilbrey : The corporation stands in the same plabe 
as Mr. Colpoys. 

The Court: I know, I think it is bad law in both casbs. 
Of course, it may be the law, I don’t know—to tell you the 
truth. 

Mr. Bilbrey: As I say, it has been so held many times. 

The Court: I think the opening statement—I think what 
he is going to say is admissible in evidence. Of course, 
I am going to investigate this question of punitive dam¬ 
ages. I know of no reason why the surety should not be 
liable for punitive damages if the principal is. 
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Mr. Hill: The principal is not in this case; he did it 
through an agent, he had nothing to do with it, there is no 
evidence of ratification here. 

The Court: That does not make any difference, you have 
got to pick your help; you cannot have a lot of rowdies 
going around beating people up. 

Mr. Hill: That is true— 

The Court: Res ipsa loquitur—you know, if they did, 
then the question arises, the question in the jury’s mind is , 
whether the Marshal was employing proper people 

20 or not. That is in the case. 

Mr. Hill: May our objection go to the fact that 
it cannot be admitted on the ground that it might tend to , 
prove punitive damages? 

The Court: Yes, you may put that in the record. 

Mr. Hill: That is what we want. 

The Court: Then you will have a nice little story to 
carry to the Court of Appeals when you go up there. Well, | 

I think the opening statement is proper, gentlemen. I , 

think the testimony is admissible. i 

Mr. Bilbrey: We object on that ground. 

Mr. Hill: I object on behalf of Mr. Colpoys’ estate on 
the same ground. 

The Court: Yes. 

Mr. Ginburg: If Your Honor please, in connection with 
what Mr. Offutt said in his opening statement, Your Honor , 
also understands that the theory of our case is that t he 
matter of the assault and the attendant circumstances, ind> ^ / 
the unlawful entry are admissible, and with reference to 
the unlawful entry and refusal to leave, and the attendant 
y, r l circumstances, they had to be considered by the jury. 

The Court.: That is the theory upon which the Court 
thinks it is admissible. 

Mr. Bilbrey: Not on the question of punitive damages. 

The Court: Well, on both. 

21 Mr. Bilbrey: We object on both grounds. 

Mr. Hill: As to the defendant Colpoys, I object 

also. 



37 


The Court: Yes, sir. 

(Thereupon counsel resumed their places at the tfial 
table and the following proceedings were had in open 
court:) 

Mr. Offutt: We will show you that just as he pushed 
that iron around Mr. Ward hit him on the head with jhis 
blackjack, and knocked him down and beat him to the 
ground and the lights went out. We will show you that 
the other man who was there went to help Mr. Foreman 
because they were beating him; we will show you they beat 
him up around the face, head and arms and knocked him 
to the floor. Mr. Foreman, we will show you, that tljien 
the lights went on, and they handcuffed them together 
and even went to the extent of taking them out of the 
house, carrying them away to No. 9 Precinct. 

Now, ladies and gentlemen of the jury, we will show y|ou 
that this order which the defendants, that is through the 
agents, the Marshal, were executing or attempting to exe¬ 
cute, and take into custody Mr. McLaughlin, was an order 
that was not a warrant of arrest, it did not give them the 
power or right to break in and enter a dwelling as they did. 
In that connection, if you should find that those facts ^re 
as we have stated, we will show you that that order oijly 
gave them the right to enter if Mr. Foreman gave th^m 
permission to so do and if that arrest was made, 
22 that entry was made in the manner in which I haVe 
stated to you, that we will show you by the evidence, 
and these attendant circumstances occurred, as I ha|ve 
narrated to you, we shall expect at your hands at the 
proper time, after the full case is heard and the instruc¬ 
tions of the Court given, a substantial verdict in such su|m 
as you shall think this plaintiff is entitled to receive |at 
vour hands. 

# * • * * • * * * j • 
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Opening Statement on Behalf of Defendants. 

Mr. Bilbrey: Ladies and gentlemen of the jury, we 
always expect when we start out a starting point. In a way 
this case started in 1937, because that is when the case 
between Harry B. McLaughlin and Mary C. McLaughlin 
was instituted. Now, coming to my part of the case, that 
affects the question here, and also counter to the state¬ 
ment that was made by counsel for the plaintiff, I have 
in my hand the original order, the official order of the 
adjudication of contempt, which is dated January 2, 1940, 
and is entitled 

“In the District Court of the United States for the Dis¬ 
trict of Columbia, Mary C. McLaughlin vs. Harry B. Mc¬ 
Laughlin, Adjudication of Contempt.” 

The order, in the order says, “Adjudged and ordered 
that the motion be and the same is hereby granted, 
23 and the defendant, Harry B. McLaughlin, is hereby 
adjudged in contempt of court for non-compliance 
with the provisions of the order of this Court respecting 
payment of maintenance pendente lite, and for said con¬ 
tempt the defendant is hereby sentenced to serve a period 
of thirty days in jail, thirty days at the Washington 
Asylum and Jail or until such earlier time as he shall 
purge himself of said contempt by payment of said ali¬ 
mony, to-wit, in the sum of $150, or be otherwise dis¬ 
charged according to law, and the United States Marshal 
in and for the District of Columbia is hereby directed to 
take the body of the defendant into custody in accordance 
with this adjudication.” 

Therefore, the Marshal, through his deputies, had to 
arrest Harry B. McLaughlin— 

The Court: Do not argue the case, sir. 

Mr. Bilbrey: I beg Your Honor’s pardon. 

The Court: Do not argue the case. 

Mr. Bilbrey: Very well, if Your Honor please. 

And naturally, when they appeared at his place they 
did have the order, as he said, and from the evidence that 


will be produced here, it will appear that, true, it was pold 
weather in January, the order was signed in January. 
They went to the door in the ordinary course of their busi¬ 
ness serving these writs, and knocked on the <koor 

24 which was opened, they walked in, and after the 
entry is made an argument starts about whether or 

not in the first place the order was a valid order, whether 
or not it permitted them to arrest this man, because it will 
appear they said that at the place or premises therein ipen- 
tioned in the order, and it will appear from the testimony 
introduced, that after a great deal of argument pro and 
con between Mr. McLaughlin and Mrs. McLaughlin (^ic), 
that finally they nearly all of them went downstairs where 
Harry B. McLaughlin had been sleeping and he was placed 
under arrest and told he was under arrest and told to get 
himself dressed so that they could take him out, that tjhey 
were going to take him away and also it will appear from 
the evidence that the Foremans, that is his wife, 3}frs. 
Foreman, and the daughter, were urging McLaughlin to 
take his time— 

The Court: To do what? 

Mr. Bilbrey: To take his time in dressing, they vf ere 
urging him to dress—the Marshals were urging him to 
dress, and they were urging him to take his time, ^nd 
words passed back and forth from one to the other, and 
after some little time the lights went out and Mr. Mc¬ 
Laughlin (sic) seized this iron and started to strike one of 
the deputies. Then it was that the real fight started in | the 
cellar, because they were maintaining their arrest to tjake 
him out of the place in accordance with the order of |the 
Court. 

25 If we prove these things, then they did nothing 
more than was their plain duty, which they ha4 to 

do, why, we shall expect a verdict for the defendants. 

The Court: You may proceed, Mr. Hill. 

Mr. Hill: May it please the Court, and ladies and gen¬ 
tlemen of the jury, as counsel for the plaintiff, and |Jr. 
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Bilbrey have explained to you, this is a case for trespass 
for the alleged unlawful entry into the home or premises 
of the plaintiff for the purpose of taking a man by the 
name of McLaughlin into custody. 

We will show you that Mr. McLaughlin had been in con¬ 
tempt of court on many occasions, and that he had been 
residing at this place from time to time, and that the 
Marshal had a good deal of difficulty finding him there, 
that the people at the house will say, “He is not here,” 
or, “He was not there,” and that is the reason and the 
sole reason that they were going there late at night, be¬ 
cause they had been there before and could not locate him. 

Mr. Offutt referred to the fact that these men had re¬ 
volvers. We will show you that the Marshals had been 
there on prior occasions and had been threatened; that 
they did go there for the purpose of protecting themselves 
when they got there. We will show you what happened, 
they were threatened, Mr. Foreman and Mr. McLaughlin 
took the law into their own hands and began to in- 
26 terfere with these Marshals and their duty. We will 
show you likewise that they did not have anything 
against any of these plaintiffs, they had no personal in¬ 
terest whatever, they were there in the performance of 
their official duties. We will show you, contrary to the 
opening statement of Mr. Offutt, that when they knocked 
on the door the door was opened, and they went in. We 
will show you after they got in there was no trouble until 
Mrs. Foreman came down the steps and said that they 
were not going to take them out—until she came down and 
urged Mr. McLaughlin and Mr. Foreman to resist, there 
was no trouble about anything. 

We will show you that the Marshal came there and asked 
for the body of Mr. McLaughlin, which was their right in 
the house to get him, and when we show you that, I think 
you should find that these men were not guilty of assault 
or unlawful entry, they were there in the performance of 
their duties as Marshals, having a right to do it. 
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Now a great deal is said about the cold weather, and bf 
course we will show you that the weather had nothing to 4<> 
with the issuance of this order, that it had nothing to 4° 
with any desire on the part of these people to penalize any¬ 
one. After they were there they explained and told the 
occupants of this house that they were officers of the laW, 
they showed them this writ and read it to them, and we will 
show you that in the mistaken belief, as Mr. Forema^i 

27 says, the reason they would not let Mr. McLaughlin 
go out, they did not have the name on it, it was not 

a warrant in the sense that you might get a warrant t|o 
arrest a man for some felony. We will show you that tlhjs 
was a writ of the court and these marshals were authorize4 
to take the man into custody; that they were taking hiiii 
into custody with no damage to anybody or anything; there 
would never have been anyone injured or anything happeh 
out of the way at all except that Mr. McLaughlin and Mr. 
Foreman resisted the Marshals after they were lawfully 
in the house. 

We will show you that Mrs. Foreman, the owner of these 

premises, came downstairs, and until she did come dowii 

and ordered these officers to desist, that there was no diffi- 

' | 
culty, and when we show you that I say that you should 

bring a verdict for the defendants in this case. I say to 
you again that the suit is for an unlawful entry or trespas$ 
on real estate, and it is not for these other personal in¬ 
juries. The Court will instruct you as to the law when yoq 
have heard the evidence in the case. 

I thank you. 

The Court: Ladies and gentlemen of the jury, at thi$ 
point the Court should call your attention to the fact tha): 
this Court—I don’t mean this judge, but this Court, passed 
an order like this, and that the issue in this case is limited 
to the alleged unlawful, and with force and armsl 

28 entrance of plaintiff’s dwelling, and in consequence 
damage that may have resulted therefrom. That i$ 

the issue which you have to try. 
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Evidence on Behalf of Plaintiff. 

30 John Joseph Foreman. 

# • * **•*♦#* 

Direct Examination 

By Mr. Offutt: 

Q. Would you please state your full name, Mr. Foreman? 
A. John Joseph Foreman. 

Q. Where do you live? A. 1123 Owen Place, Northeast. 

##••*#* 

32 Q. Did anyone else live at the house beside you and 
your wife and three children? A. Yes, and old aunt 

of my wife. 

Q. What was her name ? A. Maggie Davidson. 

Q. How old was she? A. She is over 75. 

Q. What was her condition of health? A. She has been 
sick. 

Q. Was she able to get around, was she confined in any 
way? A. She was not confined to bed, just old age then. 

Q. W T here were you employed? A. I was working for the 
United States National Archives. 

Q. What kind of work were you doing? A. Photographic 
work. 

Q. Now, what relation was Harry B. McLaughlin to you? 
A. He is mv wife’s brother. 

Q. Where did he live at that time? A. Well, in January 
of 1940 he was living with me. 

Q. Where did he stay in that house? A. Well, we had all 
our bedrooms full and it was only a temporary arrange¬ 
ment, trying to get him on his feet, and I allowed him to 
sleep in the cellar; I put a bed down there. 

33 Q. How long had he been living there? A. Only 
a short time, I don’t believe it was over a month or so. 

Q. Now, directing your attention to January 12, 1940, 
can you tell us about your activities on that day, coming 
right down to this occurrence, the subject-matter of this 
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suit, when the Marshals came to your house? A. I wa$ at 
home, I had been lying in bed reading the paper or a maga¬ 
zine, I heard the bell ring, and I went down to answer the 
door. 

Q. What time was that? A. After midnight, it was per¬ 
haps 1:30 or so. 

Q. Now, before you quit there, what time had you gbne 
to bed? A. Oh, I had been in bed since approximately 
around 8:30 or 9,1 had been in bed, I was just reading ^he 
paper, reading a magazine. 

Q. How about the other occupants of that house? A. 
They were asleep, they were in bed. 

Q. Your wife was in the same bedroom with you? A. 
Yes, sir. 

Q. Was she asleep or awake? A. Asleep, sir. 

Q. What was the weather conditions at that time ? A, It 
was icy—there was ice on the ground, it had been 
34 stormy before that, there was ice still on the ground, 
snow and ice still on the ground. 

Q. Were you still awake? A. Oh, yes, absolutely. 

Q. Now tell us what happened? A. I was in my 
I heard the bell ring and I came downstairs to answer 
doorbell—I had no reason to be afraid or anything, 
looked out of the door, and I did not see anybody, I 
to open the door and look out, I had no more than 
the handle of the door than the big rush came. I tried 
hold the door but I could not, it was forced out of my 
and I was forced back into the hallway, and by the 
got myself together there were four men there, and 
kept pushing me back, and I said, “Wait a minute 
this is my home, what do you want?” 

“Well, we are Federal officers,” and they showed mel a 
badge. I said, “Well, what authority do you have?” And 
one of them took and brought out this tissue, which I latler 
found out was this writ. 

Q. When he brought out that paper was anything sa[id 
by him or by you about what that paper was? A. He sa|id 
it was a warrant for the arrest of Harry B. McLaughlJn. 
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I had been advised that a warrant is supposed to specify 
the place— 

Mr. Hill: I object as to what he had been advised 

35 as to a warrant, it has no bearing on what he thought 
or did as to the legality of it, what somebody told 

him. 

The Court: It might have. Proceed, sir. 

The Witness: I was advised that a warrant should name 
the person and the home, and describe everything to be 
search or seized. 

The Court: You mean a search warrant you are talking 
about? 

The Witness: Yes, sir. 

By Mr. Offutt: 

Q. Where did you get that advice? A. I was advised by 
a boy who used to go to school with me, and who worked in 
the Department of Justice, and he told me that a writ -was 
not the same as a warrant, and that a warrant should de¬ 
scribe these things. 

Q. Did you look at the paper which had been shown to 
you? A. Yes, I saw it did not have my name and my ad¬ 
dress or anything on it. 

Q. What, if anything, did you say to Mr. Ward relating 
to that paper? A. I told him just those facts and said— 
he said that did not make any difference to him, and he 
pointed to the last line, and he said the only thing that we 
are interested in is to bring in the body of Harry B. Mc¬ 
Laughlin, and he particularly brought out that last 

36 line in the writ—bring in the body of Harry B. Mc¬ 
Laughlin. 

Q. Now, when you speak about the on-rush at the door 
what, if anything, did you say when this one-rush occurred? 
A. I tried to hold the door, I am not used to having people 
come in my house that way. 

Mr. Bilbrey: I object to that, if Your Honor please, what 
he has been used to having; he said he tried to close the 
door. 
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The Witness: I tried to hold the door. 

Mr. Bilbrey: Hold the door? 

The Witness: Yes, sir. 

By Mr. Offutt: j 

Q. Why could you not hold the door? A. There was too 
much force there for me; there was about four people be¬ 
hind that door. 

Q. Can you identify any of those people? A. Yes, silt. 

Q. Give us the names of those whom you can identify? 
A. Ward was one of the men; Greene was one of the m^n; 
I do remember Mr. O’Brien being among the party, bht I 
don’t know the others—the other fellow’s name; there \^as 
another man there, but I don’t know his name. 

Q. Now, what happened after this occurred, up to the 
point that you have described, tell us what next hap- 
37 pened? A. I continued to dispute their authority!; I 
really thought that they had no authority to be jin 

there. 

Q. W’hat did you say to them? A. I told them it was ipy 
home and I wanted to know why they came in, and so foijth 
and so on, and they continued to say that they had a war¬ 
rant for the arrest of McLaughlin; I told them it was pot 
a warrant, and continued to maintain that it was not a 
warrant. 

Q. Now was anybody else present at any time during tliis 
discussion you have talked about? A. Yes, sir, while I w^s 
disputing the authority of this paper, I heard my wife 
come downstairs and she had not had a chance to say any¬ 
thing when they turned on her. 

Q. Who turned on her? A. Ward; Ward threatened hqr. 

Q. What did he say or do? A. He said, “Lady, you ke<bp 
out of this or we will take you in too.” 

Q. Then what happened? A. Well, I handed the paper 
over to my wife and my wife continued to agree with n|ie 
that it was not a warrant. 

Q. What did she say? A. She told them it did not ha^e 
our address or anything on it, and that it was not a warrarjt. 
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Well, after they got in they proceeded to spread 

38 around the house but the only one I remember who 
went up the steps was Greene, I believe, and I asked 

him not go go upstairs, that there was not anybody up there 
but the children and my old aunt, that Harry was not up 
there and he stopped after he had gotten up the steps, he 
accepted my word for it and came on downstairs. 

Q. What do you mean, did he go up the steps past you on 
the steps? A. Yes, he went up past me, but I kept talking 
to him and finally got him to accept my word for it; he 
went about three-quarters of the way up the steps to the 
second floor. 

Q. Now what happened about the other Marshals? A. 
They had started around through the house, and finally one 
of them hollered up from the cellar; “We got him down 
here.” 

Q. Well, who went down cellar, if you know? A. Ward. 
Q. Did you make any effort to stop him from going to 
the cellar? A. Well, there were so many of them it was 
just all I could do to try to stop them verbally; I could not 
do anything about it. 

*•* *•••*** 

39 Q. Now did anyone else come on the scene while 
you were making this objection to the Marshals going 

through your house? A. Yes, later on a fellow did. 

Q. I mean, anybody else in your house ? A. Oh, yes, dur¬ 
ing the dispute the daughter entered the picture and Bernie 
came on the scene and my wife and myself and Harry. 

Q. Now, where was this that they came on the scene? A. 
In the basement. 

Q. In the basement. While you were upstairs did anyone 
else other than your wife get in the scene? A. No, sir, not 
on the first floor. 

40 Q. All right. Now, between the time in the base¬ 
ment and the time on the first floor, what, if anything 

did you do? A. I went upstairs to get a sweater. 

Q. How were you dressed before? A. I had pajamas on 
but no shirt, I believe; I went up to get a sweater. 
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Q. And then what did you do? A. I mean pajama 
and undershirt, I believe I had on. I went upstairs 
a sweater and I came down—I started down for the 
and I heard somebody come in the house. I looked 
and it was Alec Hare. 

Q. Now, do you wear glasses? A. I had had those 
on reading; I use them when I read. 

Q. When you opened the door did you have 
or not? A. I don’t remember, I believe I must have 
them on—I am not sure; I do wear glasses to read. 

Q. When you went down to the basement did you 
glasses on? A. No, I didn’t. I took off my glasses ' 
went to the basement. 

Q. You heard this noise, and what happened ? A. I 
around, and it was Alec Hare. I continued to dispu 
him and asked him about it and he told me to 
41 out of it. He said, “I am an old friend of yours 
everything, and I advise you to just keep out 
and let them take Harry out.” This, that and the 
See, it happens I knew Hare then. I never knew he 
a Deputy Marshal. 

Q. Where did you know him before? A. He worked 
a man named Odenwald; he was a salesman for him. 

Q. Before he became a Marshal? A. Yes. 

Q. You worked for Mr. Odenwald too? A. Yes. 

Q. Now, when you heard the noise and saw Hare, wliat 
next did you see, and where was Hare ? A. Hare come right 
on in through in the entryway; when I saw Hare this was 
up in the diningroom. 

Q. What entryway? A. Right after you come in the dopr, 
he came in of his own accord, nobody let him in, he jiist 
opened the door and came in. 

Q. That is when you objected to him coming in too? A. 
Oh, I didn’t—I asked him what did he want and he said 
he was with the Marshal. 

Q. What did you say to him ? A. I asked him what rig^it 
they had in the house. 
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42 Q. Did you ever consent to the Marshals coming 
in? A. Never. 

Q. Did you ever invite them in? A. No, I was opposed 
to it. 

Q. Then what did you do after you had this conversation 
with him? A. I went on down in the cellar and the discus¬ 
sion continued on down there, so I— 

Q. Who was in the cellar when you went down? A. Greene 
and Ward, my wife, Harry and Dorothy. 

Q. Where were they? A. They were in the basement, it 
is all one big room, they were near the bottom of the steps. 

Q. Who ? A. Dorothy and my wife. 

Q. Were they in the basement proper, or on the steps? 
A. In the basement proper, right at the bottom of the steps. 

Q. Where was Harry? A. Harry was over by his cot 
getting dressed. 

Q. How far was that from the steps about? A. Possibly 
ten feet or more. 

Q. What kind of light, if any, did you have in the base¬ 
ment? A. A temporary cord strung out of the cellar light. 

Q. Was that lit? A. Yes, sir. 

43 Q. Tell us what happened when you went down to 
the basement, tell us what was said or done. A. 

Well, it continued along the same line, disputing their au¬ 
thority to come in, and I continued on. I asked for permis¬ 
sion to wait until the police came to see if they agreed 
that that paper was a warrant that gave them authority 
to take Harry out, and during that discussion all of a sud¬ 
den I was struck in the head with a blackjack, the first thing 
I knew’ I was over in the corner. Ward was over on top 
of me beating me with a blackjack, beating me to the ground. 

Q. Had you struck at anybody or done anything to pro¬ 
voke this assault at that time? A. No, sir. 

The Court: Will counsel approach the bench? 

(Thereupon counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 
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The Court: In order to save your exception, I think you 
should object to this testimony, if you want to save it, al¬ 
though the fact that you objected to the opening statement 
may be sufficient to protect you. 

Mr. Hill: Yes. 

The Court: I think you should object to that, if you do 
object to it. 

44 Mr. Hill: Very well. 

The Court: I understand this testimony is Ob¬ 
jected to. 

Mr. Bilbrey: I so understand, Your Honor. 

The Court: I have asked you not to speak so loud several 
times; I am not going to ask you any more. 

Mr. Bilbrey: I understand that Your Honor had already 
made a ruling. 

The Court: I did in the opening statement. I was jujst 
afraid unless you renewed your objection the exception 
might not be saved for the Court of Appeals. I did it <!>n 
your account. 

Mr. Bilbrey: We object. 

Mr. Hill: Let me make an objection on behalf of the Cpl- 
povs Estate. I object to the admission of any testimony 
as to the acts or things done or said by any of the parties 
after they gained entrance into this 1123 Owen Place, North¬ 
east, on the night of January 13, 1940. 

The Court: The objection is overruled. 

Mr. Bilbrey: May I say a word, I did not raise my voicje 
on purpose, Your Honor knows it very well, and I am npt 
coming to the bench any more because I cannot help it. 

The Court : You will come up here if I tell you to or elsje 
you will go to jail. 

Mr. Bilbrey: I am very willing to go to jail— 

The Court: I am not going to listen to such talk as 

45 that. I have asked you several times not to do it. 
Now you say you won’t approach the bench. Now 

you just see if you don’t approach the bench when I tel] 
you to— 
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Mr. Bilbrey: If your honor please— 

The Court: Don’t talk to me that way, I treat you re¬ 
spectfully. 

Mr. Bilbrey: And I treat your Honor respectfully. 

The Court: You have not done it in this instance. What 
do you want to say, sir, anything else? 

Mr. Bilbrey: No. 

The Court: All right. , 

*#•*##**•• 

Q. Now, Mr Foreman, tell us what, if anything else, 
occurred other than what you have just said, in the base¬ 
ment. A. Well, there was a general discussion about the 
authority, and so forth, and I was disputing the authority 
of these men to be there to make an arrest; I mean, after 1 
all, I thought it was not lawful. 

Mr. Hill: I cannot understand, you thought it was i 
46 not what? 

The Witness: Not lawful. 

Mr. Hill: Unlawful to take Mr. McLaughlin out? 

The Witness: W T ell, unlawful to be in my house. 

Mr. Hill: I understand you, sir. 

The Witness: And I brought that point out, and I asked 
for police protection, sir. In other words, I wanted to have 
the police come and make a decision, and during the course 
of the dispute I was pushed up against the wall and beaten. 

By Mr. Oifutt: I undestand that. Did anyone else in 1 
your presence while you were in the basement dispute the 1 
authority of the Marshals to be in your house? 

A. Well, it was the general opinion of the household. 

Q. Just state, if anyone else did, who it was, if they did. 

A. My wife was opposed to it. i 

Q. What did she say, if anything? A. She went next door 
to call the police. ' 

Q. What did she say, if anything, in the basement? A. 

Well— I 

_____ v 

Q. Is that all that you remember now? A. Well, there 
was so much being said that I just cannot pick out any par- 
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ticular point; as the general idea, we were all in opposition 
to the Marshals. 

* • # # • * * * • • 

47 Q. All right. Was anything said by any of the 
Marshals in your presence to Mr. McLaughlin in fhe 
basement, or the police to Mr. McLaughlin, and if so, what 
was it? A. Well, they threatened that if Harry did hot 
hurry up and put his clothes on, that they would take l|im 
out just like he was, with no clothes on. 

Q. How was he dressed then? A. Not much more tl|an 
underwear on. 


Q. What else was said? A. The little girl spoke uji— 
Dorothy spoke up and said, “Take your time, Unlple 
Harry;” and that was when Ward turned around and he 
said, “You keep out of this,” and he swung around; he had 
liandcutfs in his hands, and nearly struck her. j 

Q. How close was he to her at that time? A. She had j to 


duck out of the way or else she would have been in the ^rc 
of his arm. 

Q. Now what else happened down in the basemen|t? 

48 A. He threatened my wife too; Ward threatened my 
wife once, and told her to keep out of it or he woujld 

take her along too. 

• * * * • # # * * I # 

i 

Q. Now, were there any particular police or any branch 
of the police that you had referred to or your wife or any¬ 
one else that you went to see and get their advice ? A. Sljie 
went next door to see Captain Bullock; he was not hom^; 
she had to call him on the phone. 

Q. When you say Captain Bullock what is he a captain 

in? A. Captain of the Metropolitan Police. 

• ••#•#*#** 

49 Q. Now what happened after that? A. Well, I 
stated in my last statement that I was disputing the^r 

authority and wanted police protection and I no more thafr 
asked for police protection than I was pushed to the corner 
and beaten down to the ground with a blackjack; Ward was 
standing over me— 
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Q. Don’t repeat what you have gone over, tell us what 
else happened. A. He put me under arrest and handcuffed 
me and took me out. 

Q. Who put you under arrest? A. Ward. 

Q. How did he take you out, in what way? A. Handcuffed 
to Harry. 

Q. Now by the way, you have mentioned the two Marshals 
and one other—three Marshals, but you have not said any¬ 
thing more about Mr. O’Brien for some time. Where was 
Mr. O’Brien, if you know? A. Mr. O’Brien left the scene; 
lie did not stay in the house when he found out we were 
going to dispute them. 

Q. When did he leave with reference to the time they all 
came in ? A. He left after the commotion moved into 

50 the cellar. He withdrew and went out the front door 
of his own accord. 

Q. How about this fourth man whose name you did not 
give us? A. He was with Mr. O’Brien but I don’t know his 
name, I have never seen him. 

Q. What happened to him ? A. He disappeared too. 

Q. How were you carried out? I mean, just what hap¬ 
pened to you? You were handcuffed to Mr. McLaughlin and 
vou sav carried out; by whom, and under what conditions 
w r ere you carried out? A. I was taken down about a block 
away and just then a scout car came by and he waved them 
on and told them he had everything under control and that 
he w’ould bring us up in his automobile. 

Q. Who wacs that? A. Mr. Ward, and we were taken to 
the station house in Mr. Ward’s automobile. 

Q. What station house? A. No. 9. 

Q. What happened to you there? A. I was kept under 
arrest all night. 

Q. Where? A. At No. 9. 

51 Mr. Bilbrey: I object to the continued line of 
examination, because it has nothing to do with the 

entry into his premises, which is the issue to be tried here. 

• ••*•##*•• 



The Court: Objection overruled. Proceed, Mr. Offijtt. 
Mr. Hill: I also object on behalf of the Colpoys Ex¬ 
ecutrices. 


Q. Now, where were you kept in the precinct? A. Lodgled 
in the cell. 

Mr. Hill: May I make the motion that an objection fior 
one defendant will be considered as an objection for the 
others, without repeating it? 

The Court: Yes. 


By Mr. Offutt: 

Q. What happened the next morning; you say you we^e 
kept there all night ? A. I was locked up in a cell, thenj I 
w r as brought down to the court cross the street, to the Mar¬ 
shal’s office— 

52 Mr. Bilbrey: I object. Now he is entering a nhw 
phase, and I want to register my objection again. 

The Court: Proceed. 

By Mr. Offutt.: 

Q. What happened? A. I was placed in a cell and I sajvv 
you the next morning. 

Q. And with what were you charged? A. Charged with 
interfering—resisting a Federal officer. 

Mr. Bilbrey: I object. 

The Court: Objection overruled. 

By Mr. Offutt: j 

Q. Thereafter, were you prosecuted, and what was the 
result? A. I was taken to Commissioner Turnage’s offieE. 

Mr. Hill: Your Honor, I object again. I dislike to talk 
so much— 

The Court: That is all right. j 

Mr. Hill: But the limitation set by this order that Youjr 
Honor has ruled on certainly ruled out any consequent re¬ 
sult of this, for instance him being tried by some othef 
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court and his acquittal. I think it should be confined to the 
instances relating to the night of this arrest. 

The Court: Well, your argument is logical, and of 

53 course it is perfectly proper in making the objection 
from your standpoint, but the Court thinks this is a 

practical question. The Court thinks that anything which 
grew out of this entry, if it was unlawful—the Court is not 
holding it was unlawful at this time, but if it was unlawful— 
the Court thinks that anything which directly grew out of 
it throws light upon the event, and the spirit in which it was 
done, and it therefore is admissible. The Court overruled 
your objection. 

Mr. Hill: May we have an exception? 

The Court: Yes. 

By Mr. Offutt: 

Q. Will you answer the question? A. I was taken down 
to Commissioner Turnage’s office and placed under bond, 
charged with interfering—resisting a Federal officer. 

Q. And what was the result of that prosecution ? A. I was 
acquitted of that charge. 

Q. Now tell us what injuries you received? A. I had a 
lot of bumps on my head, and my back was all bruised and 
scratched where I was pushed up against a brick wall; my 
back was directly against the brick wall; it was all bruised 
and scraped. 

• ***•#**«• 

54 The Court: This matter is somewhat novel. Of 
course, if an officer wants to arrest for a felony, he 

has a right to break in. Now, as I understand it, this was 
a contempt of court. 

Mr. Bilbrey: What is known as a civil writ. 

The Court: Well, contempt of court. Now I have not 
heard from either side whether or not it is conceded that 
they had no right to enter against the owner’s wishes or the 
occupant”s wishes, the legal occupant’s wishes, for the pur- 
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DO 

pose of serving a warrant of this kind. What is your view 
about that? 

• # * * • * * # * I * 

55 Mr. Bilbrey: 1 won’t go that far—I won’t use that 
expression but I think, so far as my client is con¬ 
cerned I will admit that they had no right to force th^ir 
way in against the wishes of the owner. 

*#*#•###*• 

56 Mr. Hill: I would like to be heard on behalf bf 
the executrices of Mr. Colpoy’s estate. I say that if 

a man shelters somebody, not a member of a household, to 
avoid him being arrested by a Marshal, and there was a 
reasonable request to surrender the man and he did not qlo 
it, the Marshal had a right to break in. 

I 

* * # * # # # * # i * 

I 

57 Q. Now, Mr. Foreman, will you continue and tell 
about your injuries you sustained as a result df 

these blows, and so forth. A. I had several bumps on mly 
head; in fact, the skin was broken in several places. 

Q. Any other marks about your body and arms? A. 
Some scars on the back of my head. 

Q. How long did those bumps and those scars remain!? 
A. There were bruises all over my arms and my back was 
all abraised. ! 

Q. How did the bruises get on your arm? A. Covering 
up when he hit me with the blackjack. 

The Court: How did they get on your back, sir ? 

The Witness: I was - pushed against a brick wall, sir. ! 

By. Mr. Offutt: j 

Q. Now the bumps you spoke about on your head, caij 
you give us some idea about the bumps on your head, howj 
long did they last, and the size? A. They were pretty big;' 
they have disappeared now, but they -were pretty big, 

58 and they took a little time for them to disappear. 
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Q. How long, to your best recollection? A. Possibly 
three weeks. 

####*##### 

A. I was able to continue work after I got out of trouble, 
I was able to continue. 

###*#####* 

A. I went to wrork the next week. 

Q. The following week? A. Yes, sir. 

#########* 

59 Mr. Bilbrey: I object to the time lost in the police 
court. That was the very issue on the limit to the 

60 injury. 

The Court: It is a close question, I will permit it. 

Bv Mr. Offutt: 

* 

Q. How many days did you lose from w r ork, including 
only those days in the police court trial and the days you 
lost before while you w’ere arrested? A. I had to come to 
court here several times; it was postponed. 

Q. Yes, how* many days? A. Possibly five days, five dif- 
erent trips, and the trial took well over a week. 

Q. How much did you earn per day? A. I was paid ap¬ 
proximately $30 a week. 

• ***•###** 

61 Cross Examination 

By Mr. Bilbrey: 

**•#*###*# 

63 Q. That is, I say, that it would open to the right 
when you pull the door open; did you step back? 
A. No, sir, I never even got a chance to open the door at 
all. 

*•*#*####• 

Q. Had they rung the bell long? A. I could not even 
seen anybody, I look out. 


Q. I am asking you did the bell ring long—did y<j>u 
64 hear the knock? A. No, I heard the bell ring. 

The Court: Excuse me, you say you did not ste 
anything; was there a glass on the door so that you could 
look out? 

The Witness: There was a curtain there; I pulled it 
aside. 

The Court: On the door? 

The Witness: Yes, I could not see anything. 

* « # * * * • # 


Q. Could you turn the light on from upstairs? A. Ye|s, 
sir, switched both ways. 

Q. You switched it on and came down? A. Yes. 

Q. When you say you looked out, did you pull tlje 
65 curtain aside ? A. I pulled it to the side. 

Q. When you pulled it aside you could not see any¬ 
thing ? A. I could not at the time; where they were hiding, 
I don’t know. 

Q. Well, did you think they were hiding? A. I know they 
were. 

Q. How do you know r they were hiding? A. I just reached 
over to unlatch the door; the door no more than clickejd 
before they hit it with their shoulders. 

Q. All of them? A. Yes, sir, they were right in tile, one, 
two, three, four. 

Q. Did you see their shoulders against the door ? A. X 
could not see them. 

Q. I asked you, did you see their shoulders against the 
door:' You can answer that. A. Their weight was again.st 
it. 

Q. Now I ask you did you see that; you can just saV 
vou saw it or you didn’t see it. A. I saw it and the door 
opened. 

Q. You saw them bend their shoulders against the door? 
A. Well, they hit the door with their shoulders, they had 
to force past me to get in. 
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Q. Were they bent over, one behind the other, Mr. Greene 
behind Mr. Ward? A. They were, they were bent 

66 over and their weight was against the door. 

Q. How did they put their weight against the door; 
that is what I w T ant to know? A. You will have to ask them, 
I take it. 

Q. You did not see that at all, did you? A. Yes, sir. 

Q. Then, if you saw them—they were pushing the door, 
sir. A. I never had a chance to close it, before I could get 
it closed they had gone upstairs. 

Q. X am trying to find out what you saw, not what you 
. thought you saw, but I am trying to find out what you ac¬ 
tually saw. Did you see them push the door? A. Yes, sir, 
I did. 

Q. Now, how was he pushing the door? A. With his 
shoulder, he had his hand on there and he was pushing with 
his shoulder. 

Q. Using his shoulder, leaning over like this (indicating) 
pushing the door? A. Yes, he was. 

Q. Who was that that was doing it? A. Ward. 

Q. Mr. Ward? A. Yes, sir. 

67 Q. What was Mr. Greene doing? A. He was di¬ 
rectly behind him, I believe he was helping him. 

Q. No, did you see him or not? A. Well, they all came 
in with a rush at the same time, no more than they forced 
the door open. 

Q. I asked you did you see what Mr. Green was doing 
with respect to pushing the door, if anything? A. I can 
sav he was directlv in back of Mr. Ward, evidentlv he was 
helping Mr. Ward. 

Q. Was he pushing against Mr. Ward? A. Perhaps so. 

Q. Well, did you see him doing it; did you? A. No, I say 
I was trying to hold the door, it was not imaginary what I 
was holding it against. 

Q. Did the door finally fall out of your hands? A. Yes, 
sir, I was forced right back into my house. 



Q. You were just retreating simply back behind the docir? 
A. No, I still tried to hold it, but I could not, there was 
too much force there. 

Q. When you could not hold it any longer, I say, did ybu 
retreat behind the door? A. I was forced back about ten 
feet; I could not do any different, it was forced out of 
G8 my hands, sir, I had no control over it after they 
forced it out of my hands. 

Q. Well, they forced you back, you say? A. I was behind 
the door and they pushed me back, I had to move back wilth 
the force. 


A. I was forced back. 

Q. By whom ?' A. By the four men. 

Q. What four men? A. Ward and Green and I doij’t 
know* who the other one was; O’Brien was one tof them; 
they just kept pushing me right back and marched in lip 
a troop of soldiers. 

Q. Did they have their hands on the door and pressed 
you back and you kept retreating, is that they w’ay y^u 
went back ? A. I had to retreat, I just could not hold them. 

Q. Did you try? A. Oh, yes. 

Q. What did you do, did you lean your w’eigit 
69 against them? A. That is why they accused me pf 
resisting an officer. 


Q. I mean, at that moment that they pushed you back ten 
feet; they did not put you under arrest then? A. The saiijie 
night. 

Q. Did they accuse you of resisting an officer? A. I donj’t 
know’— 

Q. Did they; just say yes or no. A. Well, they said tltev 
had a right to come in my house and do as they pleased. 

Q. Did they accuse you of resisting an officer at this time 
when they pressed you back against the door? A. No, they 
just forced their way in and moved me right back, forced 
me back. 
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Q. What was the first thing they said after they pushed 
you in and back ten feet from the door? A. Ward said he 
was a federal officer and he showed me his badge. I said, 
“What authority have you to search my house?” and they 
brought out that tissue sheet and said it was a war¬ 
rant. 

70 Q. Did you read the warrant, or did Mr. Ward 
read it over to you? A. I read it. 

Q. And was any comment made after you read it? A. 
Yes, I told them that it was not a warrant, it did not have 
my address or my name or nothing on it, and he said he 
didn’t need anything else. It just says, “Bring in the 
body.” Just pointed out the last lines to me and kept on 
saying— 

• #'* * • * # • • • 

71 Q. Now, let me get this perfectly clear; maybe the 
jurors don’t understand it. I don’t yet understand it. 

As I understand, your objection to these men coming into 
your house and being in your house was that you wanted 
to hide Harry and prevent his being arrested according to 
law. But your objection really went to the fact that this 
writ that these men showed you—showed you a copy of— 
was invalid and gave them no authority at all in the mat¬ 
ter, is that right? A. I don’t quite understand that. 

Q. Well, let’s see if I cannot separate the question. As 
I understand your attitude toward—let me ask this first: 
You were not trying to hide Harry McLaughlin from the 
rigors of the law, were you? A. I would not say that; I 
did not want him to be arrested if I could prevent it. 

Q. You say you would not? A. If I could prevent them 
doing it. 

Q. If you could have prevented it. In other words, if it 
were in your power to have reasonably done so you would 
have prevented the arrest? A. In that particular case, yes. 
Q. In that respect you were hiding him from the law? 
A. No, I was not hiding him from the law. I gave him 




72 that home because he had no other way; he would 
have had to sleep on the streets. 

Q. You had not let anybody in the neighborhood know 
that he was sleeping in the basement, had you? A. Yes, 
the neighbors knew it. 

Q. So we come back to the original question, neither ypu 
nor your wife, so far as you knew, were actually trying to 
hide Harry McLaughlin from arrest for contempt of coujrt, 
were you? A. It was no secret that he was there. 

Q. No, you evade the question— 

The Court: The Court does not think that is a fair com¬ 
ment, sir. 

* # • • • * • * * 1 * 

i 

73 Q. I will ask you this question: Neither you nor 
your wife were trying to hide Harry McLaughlin 

from arrest, were you? A. No, no, that was not it; we weire 
tying to give the fellow a home. 

* * • * * * « # # I # 

i 

Q. So your objection was—it went to the fact that you 
thought that this writ or what they called the writ was 
invalid, was that correct? A. Yes, I understood that w^,s 
no warrant. 

Q. For that reason you determined that they were n^t 
going to take any action under it, is that right? A. 

74 I felt that way-; I felt that was wrong. 

Q. And you acted accordingly? A. Yes. 

Q. Now, after you had read this writ and discussed it with 
Mr. Ward, did you discuss it with anybody else? A. My 
wife was there at the time. 

Q. No, I don’t mean—I mean between you and Ward, 
before your wife came down. A. No, she was standing right 
in back of me. 

Q. Then didn’t you hand the writ to her and didn’t she 
read it? A. Yes. . 
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Q. And after she read it that is when you had this discus¬ 
sion, is that it? A. We both objected to it. 

Q. And after you had both read it, did she object before 
she had read it? A. No, not until she had read it. 

Q. After she read it you both objejcted? A. That is right. 
******* * * # 

79 Q. Had you and your wife ever discussed before 
that night the requisite of a warrant of arrest? 

A. No. 

Q. Had you not before that time discussed the require¬ 
ment of what is known as a search warrant? A. Yes, I had 
been advised on that. 

Q. That was a familiar subject in the neighborhood that 
you lived in, was it? A. No. 

Q. The requirement of a search warrant? A. No. 

Q. Well, how did it occur that you had discussed the re¬ 
quirement of a search warrant? A. I was riding on a bus 
with a friend of my—a friend of mine who is a lawyer, an 
attorney for the Department of Justice; he is the one that 
advised me about that. 

The Court: What was the occasion of that conversation? 
The Witness: I asked him— 

The Court: Why did you ask him ? Why did you want to 
know? 

The Witness: Well— 

The Court: Was your brother-in-law in the house 

80 at that time? 

The Witness: No, I don’t know, sir, I wanted to be 
in a position to answer that. My brother-in-law had 
only been there a period of about thirty days. 

The Court: Did you ask him the question because of the 
fact that you anticipated that your brother-in-law would 
be at your house? 

The Witness: That w*as more or less the cause, yes. 

• •**.*•'• *** 
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Q. Did not have her name and address; she s^id 
that right away; that had been your objection to jit, 
had it not? A. That is right. 

• * * * * * • * • * 

84 Q. It was cold, it was real cold outside, wasn’t it? 
A. Yes. 

Q. And he could not— 

The Court: Let him finish his answer. 

Mr. Bilbrey: Oh, yes. 

The Court: You shut the witness off; he was just in the 
middle of what he wanted to say. Be careful about that. 
Proceed, sir. 

85 Mr. Bilbrey: I thought you were talking to the wit¬ 
ness, if Your Honor please. Pardon me. These in¬ 
terruptions throw me off, too. 

By Mr. Bilbrey: 

Q. It was cold out, wasn’t it? A. Oh, yes, ice on t}ie 
ground. 

Q. And Harry could not have gone out, and could not jje 
expected to be taken out with the clothing he had on? A. 
No, he was not properly dressed. 

Q. And he was not putting on anything to go outsicje, 
was he? A. Yes, he was putting his clothes on. 

Q. What was he putting on? A. His regular clothes. Bjis 
regular clothes, the only ones he had. 

• * * * * # • * #!# 

88 Further Cross-examination 

By Mr. Hill: 

• • • * * * • • • j * 

Q. Did you or did you not know that he had been adjudi¬ 
cated in contempt and sentenced to the District jail—wait 
just a minute until I ask the question—on several occa¬ 
sions by the officers coming to your house at night? A.11 
knew about him having trouble about a month before he 
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came to live there, that was the only time. In other words, 
the last part of 1939 I knew about him having 

89 trouble. 

Q. On that occasion he was taken into custody and 
kept for a certain time by the Government; is that right? 
A. Yes, sir. 

Q. Now, when he got out, when did he come to your house, 
to 1123 Owen Place, after being released? A. I don’t 
know the exact day he came to me and my wife and asked 
to be allowed to stay there, he had no home, no nothing, and 
could not even keep a job. 

The Court: Could not do what? 

The Witness: He had nothing, he was unable to keep a 
job, he would work a couple of days and then they would 
snatch him off the street and put him in jail, and he would 
lose his job. Then he would go down to jail and when he 
would come out of jail he would work a couple of days and 
they would snatch him again and put him in jail. 

90 By Mr. Hill: 

Q. That occurred several times? A. Yes, sir. 

Q. I thought you said you only knew about that one time? 
A. I said I only knew about the trouble that last part of the 
time, just before he asked could he stay there. 

Q. You knew that he had been let out and snapped up 
several times prior; you knew that? A. I knew it just be¬ 
fore he came to live there. 

Q. You knew about it several times before that? A. Not 
several times, a couple of times I knew he was—he could 
not keep work on account of it. 

Q. You had known about him being arrested for failure 
to support his wife and children at least three times? A. 
It was unreasonable; he had no way to keep a job; you can¬ 
not keep a job when somebody puts you under arrest every 
time, every few months, and throw you in jail—you cannot 
support people being in jail. 

Q. When he came to your house about three weeks before 
this incident occurred, did he have a job ? A. Well, he was 


selling something—I don’t know, he was some sort of a 
salesman. 

Q. Did he pay room and board at your house? A. No,, 
he had not been in a position to at that time, and if 

91 he had made any effort to give it to my wife, I dofi’t 
believe she would have taken anything from him;ike 

was really down and out. 

Q. When he came to your wife, who did he make applica¬ 
tion to for admission, to you or your wife? A. He as ied 
both, he went to me and I agreed to it, he asked us if it vjas 
agreeable to me and I said, “Yes.” 

* # # • # * # * • | * 

Q. She was living at 1123 Owen Place when you married 
her, isn’t that right? A. That is true. 

Q. She owned the property, didn’t she? A. We owne^ it 
jointly. | 

Q. She owned it before you went there, is that right? |A. 
No, sir. 

Q. Did you buy it? A. It has been bought since I mar- . 
ried her. 

Q. What time did you buy it? A. Sometime in Aprfil, 
1937—April, 1937. 

Q. You owned the property jointly? A. Yes. 

Q. Who owned the furniture? 

* # #■* * # * # * j # 

92 Q. Was it there when you moved in? A. No, sir; 
we have bought new furniture since, I have been 

married. 
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Q. On this occasion when the officer came in, didn’t you 
say to the officer after reading the warrant it was all right; 
it was all right to take the man out and your wife saip, 
“No”, that they must not take him out. A. I don’t recall 
that statement, sir. 

The Court: Don’t you know whether you said that pr 
not? 
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The Witness: I don’t remember saying it, sir. 

The Court: Proceed. 

By Mr. Hill: 

Q. Now, as I understood you to say to Mr. Bilbrey the 
only objection you had to taking Mr. McLaughlin out was 
because the warrant did not have the address, is that right 1 ? 
A. I disputed that warranted from the time that I first 
looked at it. 

93 Q. You did not dispute the authority of the Court 
to order him to be taken into custody, is that not 

true? A. I disputed them entering my house; if they 
wanted to take him on the street, that was their business, 
but not in my house; they didn’t have the right to. 

Q. You wanted Mr. McLaughlin to stay in your house; 
you thought that they were entitled to take him off the 
street, but not in your house, is that right? A. No, they 
picked him up on the street before. 

Q. Now, as long as he stayed in your house, you felt he 
was safe from arrest, is that right? A. He was under those 
conditions. 

Q. That is what you thought? A. Yes. 

••»#####*### 

Q. What I am asking you, all the time that elapsed from 
the time the officers came to the house and you went back 
upstairs and got a sweater and changed your glasses, took 
them off, and your wife read the warrant and you all 

94 adjourned to the cellar there and they were taking 
Harry out and the objection arose that they were 

hurrying him, none had done anything to you or any mem¬ 
ber of your family until that time, whatsoever. 
##••*••*## 

A. There were continual rows of threatening the other 
members of my family, threatening my wife. 

Q. They did not interfere with you until that time, 

95 is that right? A. Ward struck me, I didn’t even see 
it coming, I was just sat upon and beaten; I was 

taken by surprise. 
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Q. I am trying to fix the time, Mr. Foreman, after these 
officers came to your house, and until they started to beat 
you, I ask you if it is not a fact that all of these things 
transpired before you were beaten by the officer, namely, 
that they had come in, you had read the warrant or the ^>r- 
der of commitment, or your wife had read it, and your wife 
had gone out and called the police, and you had gone yip- 
stairs and changed your clothes and you had come b^ck, 
and you had taken your glasses off and descended into ilie 
cellar and your daughter put in an appearance, until after 
all that occurred, no one had struck you or harmed you! in 
any way, is that correct? A. Yes, I was pushed around.j 

The Court: Excuse me, I did not hear that. 

The Witness: Yes, I was pushed around. 

The Court: One minute, what did you say you did imme¬ 
diately before you were struck? 

The Witness: I asked for police protection. 

The Court: You mean to say that is all you said and did 
before you were struck with the blackjack? 

The Witness: Yes, I demanded that they wait until t!he 
police came to see if that paper was proper. 

The Court: Proceed. 


96 By Mr. Hill: 

Q. Well, Mr. Foreman, you picked up a heavy flatirbn 
and attempted to assault one of these officers—wait justj a 
minute—you picked up a flatiron and attempted to assaiilt 
one of these officers before they struck you, did you nqt? 
A. No, sir. 

Q. Did you attempt to strike any officer or not? A. No, 
sir. 

# • # * # * * * * * 


102 By Mr. Hill: 

i 

Q. Now, Mr. Foreman, I understood you to say that <S>n 
the night when Mr. O’Brien came to your house, you s^w 
him then for the first time? A. That is right. 
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Q. Now, as a matter of fact, he had been to your house 
on prior occasions and you had seen him and refused to 
let him in? A. No, I had never been there, I had never 
seen Mr. O’Brien before in my life, I had never seen Mr. 

0 ’Brien— 

Q. Calling particular attention to the date of May 11, i 
1939, did not Mr. O’Brien and a deputy marshal come to 
your house and you refused to let him in? A. Not while I 
was there. i 

Q. Didn’t you testify at the former trial of this case on l 
cross examination—I want you to be certain about this. A. 

I might have said he might have been there, but I was not 
there w’hen he was there. I have never seen Mr. O’Brien i 
before that night. 

Q. I want to refresh your recollection as to what you tes¬ 
tified at the former trial of this case, and draw your atten¬ 
tion to page 83 of the record: 

“Question. Now, May 11, is it not a fact that Mr. 

O’Brien and a deputy marshal came to your house 
103 and asked for Harry McLaughlin? 

“Answer. One time they did. He and a deputy 
marshal did come to my house.” A. I believe I misunder¬ 
stood it. I didn’t tell him or anybody I saw him. I never 
saw Mr. O’Brien. 

The Court: That does not mean that you necessarily 
saw him. 

The Witness: I never saw him. ' 

The Court: That does not necessarily mean that. 

Mr. Hill: I will just give one more reference— 

The Court: All right. 

Referring to page 84 of the same record: 

“Question. Is it a fact that at any time on May 21st they 
came out there? 

“Answer. I proceeded to tell you one night I was home 
and it was in the evening. Mr. O’Brien and another mar¬ 
shal came to my house and I refused to allow them to come 


into my house.” A. I still don’t remember ever seeing Mr. 
O’Brien. I recall one time a marshal came there but nbt 
Mr. O’Brien. I never saw Mr. O’Brien before, in niy 

104 life. He was pointed out to me that night, but I 
never knew who Mr. O’Brien was. 

Q. You say now that you testified incorrectly about th^t 
particular date at the former trial— 

Mr. Offutt: Of course, he is arguing and it does not nec¬ 
essarily mean that he saw this man there. He does not s^y 
that. He says Mr. O’Brien came to my house one night. | 
The Court: Well, you are right, but this is cross exami¬ 
nation. 

The Witness: I just deny the fact that I had seen Mi*. 
O’Brien before. I had never seen Mr. O’Brien in my lire. 
He had to be pointed out to me who he was, I didn’t kno|w 
who he was. 

By Mr. Hill: 

Q. Well, Mr. Foreman, do you say that your testimony 
that I read to you, that I have just quoted to you: 

“Answer. I proceeded to tell you. One night I was honje 
and it was in the evening. Mr. O’Brien and another mar¬ 
shal came to my house and I refused to allow them to come 
into my house.” A. I refused to let the marshal come intjo 
my house. 

Q. How about Mr. O’Brien? Was he there? A. I donft 
remember making that statement. I know for a fact I had 
never seen Mr. 0 ’Brien before that night. I had never seep 
Mr. O’Brien; I didn’t know Mr. O’Brien. 

Mr. Hill: Then I offer this as to the witness’ credibility, 
to impeach his testimony that, on the former trial, on 

105 cross examination, page 84 of the record he testified 
and answered to a question—that is found on page 

83: 

“Question. Now, on May 11, is it not a fact that Mif. 
O’Brien and a deputy marshal came to your house an^l 
asked for Harry McLaughlin? 
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“Answer. One time they did. He and a deputy marshal 
did come to my house.’’ 

And that following that incident, he further testified in 
an answer to this question—page 84: 

“Question. Is it a fact that at an time on May 21st they 
came out there? 

“Answer. I proceeded to tell you. One night I was home 
and it was in the evening. Mr. O’Brien and another mar¬ 
shal came to my house and I refused to allow them to come 
into my house.” 

Now, you say— 

The Witness: I do remember refusing the marshal, but 
I had never seen Mr. O’Brien before January 1940. That 
is the first time I said I seen the man. He had to be pointed 
out to me. 

By Mr. Hill: 

Q. You don’t know now why you may have testified at 
the former trial that he was at your house. A. I don’t 
know why I may have said O’Brien. 

106 I know why I may have said the marshal, I re¬ 
fused the marshal to my home, but I don’t know why 
I may have said O’Brien, because I had never seen O’Brien 
until January of 1940. 

The Court: The Court understood you to testify in chief, 
sir, that your brother-in-law had only been at your house 
about three weeks, but is it not a fact that he was also there 
in 1939, in May, or whenever it was the marshal came there 

The Witness: 1940, in May— 

The Court: 1939. 

Mr. Hill: May, 1939. 

The Witness: Not while I was there, he was not there. 

The Court: Why did you refuse the marshal when he 
came in; what was your reason; what did he want in there; 
what did he say he wanted? 

The Witness: I don’t even recall who it was. I say, I 
may have refused him because I remember refusing one, 
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Imt I don’t remember the date. You have got me. Because 
I know that I had never seen O’Brien before January, 19^0. 

The Court: If your brother-in-law was not there, tjhe 
Court is anxious to know, and the jury would be interested 
to know, why it was that the marshal came to see you in 
May of 1939 and you refused him admission, if you remem¬ 
ber. 

The Witness: My brother-in-law was not there on that 
particular occasion. That speaks of that time, that 

107 night I refused the marshal. My brother-in-law whs 
not in the house. 

#*• # m # # # # * # j * 

Q. Do you know where Harry McLaughlin, your brotheir- 
in-law, was living in May, 1939? A. No, I don’t. 

Q. This is in May of 1939, on May 11th. A. I don’t be¬ 
lieve Harry lived at my house during that period. 

Q. Well, what is the— A. I know he was not there the 
night I refused the marshal, Harry was not on my prem¬ 
ises. 

108 Q. Did the marshal tell you who he wanted to sei ? 
A. No, I didn’t go into any details with him. 

Q. What did he say? A. He said he -wanted McLaughliJi, 
and I told him McLaughlin was not there. 

• ##*•#*#*!# 
Q. But you still don’t answer that question. Did vo)u 
ever tell the marshal that Mr. McLaughlin was not ther<f, 
when he was in your house? A. No. 

Q. You never did that? A. Never did that. 

Q. Would you have allowed them to take him out^ 

109 A. We probably would not want them to. 

Q. And the only reason you did not let them tak 
him out was because they did not have the address there 
A. Yes, that was one— 

The Court: Just a minute, the jury and the Court want£ 
to understand the witness. As the Court understands itL 
you thought that the officers had to have a search warrant 
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in order to take your brother-in-law out of the house, is that 
correct? 

The Witness: I thought he had to have a warrant, Your 
Honor. 

The Court: When you say “warrant”, you mean a 
search warrant? 

The Witness: Well, a warrant, as I understand it, when 
you give a man a warrant, you have to describe the 

110 person and place and the thing, they know where 
the person is supposed to be, secure in their home 

against unreasonable searches and seizures, unless some¬ 
body swears that this is the particular thing they want and 
describe it, the thing to be searched and seized. 

The Court: He is talking about a search warrant now. 
Mr. Hill: That is right. 

The Court: All right, gentlemen, that is what I wanted 
to know. 

Mr. Hill: May we come to the bench, Your Honor? 

The Court: Certainly. 

(The following proceedings were had at the bench, out 
of the hearing of the jury:) 

Mr. Hill: I would like to make a motion for a directed 
verdict on the plaintiff’s own statement that he only ob¬ 
jected to them coming in because he did not have a search 
warrant under a mistaken belief that they had no right to 
come in otherwise, according to his own testimony. 

The Court: Well, the Court cannot grant any motion of 
that kind. It does not make the least difference why he 
did not want them in there if they had no right to come in. 
His reason for not wanting them is not important, if they 
had no right to come in. 

Mr. Hill: I think the officers had the right— 

Mr. Bilbrey: The way I feel about it is the objection that 
he raised in his mind did not raise until he read this 

111 warrant and saw that there was no address in it. 

Mr. Hill: He had already let them in. 

Mr. Bilbrey: That is right. 
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The Court: That is not what he testified to. He testi¬ 
fied that he went to the door and lifted the curtain to look 
out and saw no one, then he just turned the knob on the 
inside in order to see what was going on and that then they 
forced themselves into the house. That is in the record. 
»»***##**# 

112 Mr. Bilbrey: I had in mind two questions, Your 
Honor. Your Honor may be right on one of thei^i, 
still, I think you are wrong in the other. 

It is not a question of whether or not the assault is {a 
part of the illegal entry, it is a question of whether or ndt 
you may recover damages for an assault which definitely i|s 
barred by the limitations. 

The Court: Not if the assault was a part of the illegal 
entry, it is not barred by the limitations. It is an aggrava¬ 
tion, it become more and more an accumulation of the ag¬ 
gravated illegal entry. That is what it is. 


114 Q. I am not asking you that, I asked you specific^ 
ally, is that the first time you protested, when tha| 

particular paper was shown to you? A. No, I tried to hol4 
the door, I tried to keep them out completely. 

*#**#•#*#4 

115 A. No, I tried to hold the door, but he pushed m<j 
back. 

Q. The first time you told the officer you did not want 
him in the house is when he showed you the writ, is that 
right? A. He forced me back, put power behind the door 
and forced me. 

Q. Cannot you answer that question; the first protesl^ 
you said about that was after they showed you the writ, is| 
that right? A. No, when I opposed them against the door,j 
I was protesting. 

Q. The first time you said anything to them was when 
they showed you the paper? A. That was the first time I 
had anytime to talk to them about it. 

• ••••••##* 
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116 Corporal Charles B. Kimball. 

Direct Examination 
By Mr. Offutt: 

Q. Will you please state your full name? A. Corporal 
Charles B. Kimball. 

Q. You are attached to No. 9 Precinct? A. Yes, sir. 

Q. Mr. Kimball, have you with you the records relating 
to the arrest of John J. Foreman on January 12, or early 
in the morning of January 13, 1940? A. I do. 

Mr. Offutt: If Your Honor please, I want to offer in evi¬ 
dence the entry of the arrest, just the date and the time 
of the arrest. 

Mr. Bilbrey: May I object to that entrance, if 

117 Your Honor please? 

The Court: Certainly. 

Mr. Bilbrey: And reserve an exception to Your Honor’s 
ruling? 

Mr. Hill: I want to know just what part of that record 
he wants to offer in evidence and the purpose of it. 

The Court: Up to this time he says the arrest. 

Mr. Hill: I asked the purpose, and what part of this 
record you are going to offer and the purpose for doing it. 
Do you say it is a record. 

By Mr. Offutt: 

Q. What is that book? A. That is the record of arrests 
from No. 9 Precinct, from June 16, 1939 to November 30, 
1940. 

Q. And do you record in that book entries of arrests of 
persons brought to the Precinct and charged? A. We do. 

Mr. Offutt: That is the only purpose, just to show that 
one entry to corroborate the plaintiff’s testimony. 

Mr. Hill: I do not think that there is any denial that the 
man was arrested. 

The Court: Is there objection to that testimony? 

Mr. Hill: No. 



Mr. Offutt: The arrest docket of No. 9 Precinct, linger 
date of Friday, January 12, 1940, is entered Case No. 1|52, 
at 2:50 a.m., John Joseph Foreman, 1123 Owen Place, N. jE., 
thirty years, white, United States citizen, clerk, married, 
held for marshal; complainant, Charles H. Ward, address, 
United States Marshal. Arresting officer, J. E. Baker. 

The Witness: Turn over. 

Mr. Offutt: Turn over to— 

The Witness: C. H. Ward. 

Mr. Offutt: C. H. Ward, 8:40 a.m., January 13, 1940. 

The Witness: There was no other record. 

By Mr. Offutt: 

Q. There was no other record relating to the arrest? A. 
No, sir. 

Q. Do you know whether, from that entry, he w^s 
119 charged with anything at that time, or just held for 
the marshal to be later charged? A. Held for tfie 
United States marshal. 

I 

« * # # # * # * * 1 * 

Mr. Hill: Your Honor, I would like to move to strike 
from the record all of the testimony subsequent to the dajte 
of the time of the entry of these premises, as to what any 
or all of these people did in regard to anything other thajm 
the real estate—that is to say, the personal property and 
the personal actions, and the like to be stricken from the 
record as being without the scope of the hearing on behalf 
of the defendant Colpoys. 

The Court: The Court is of the impression that y<j>u 
have already made it, but, if you have not, the Court over¬ 
rules that. 

Mr. Hill: It did not include this particular testimony 
of this witness. 

The Court: Overruled. 
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120 Mrs. Agnes M. Foreman. 

Direct Examination 
By Mr. Offutt: 

121 Q. Mrs. Foreman, do you know what time on Jan¬ 
uary 12, 1940, Mr. McLaughlin came into the house ? 
A. Why, no, I don’t; he had been coming in, I know 

122 he came in sometime after I had gone to bed. 

Q. What time did you go to bed? A. Well, we 
were in bed—we went upstairs around sometime after eight 
o ’clock. 

Q. Do you recall when you went to sleep, when were you 
last awake? A. Well, I don’t recall exactly what time I 
fell off to sleep, but I was awakened, I should say, around 
one thirty, when the commotion was down in the hall. 

Q. By the way, where is Bernard now? A. He is here in 
the city now. 

Q. And Vincent, is he in the city? A. No, Vincent is 
dead. 

The Court: Speak up, what did you say? 

The Witness (The witness sobbing): My son was killed 
during the war. 

Mr. Bilbrey: If Your Honor please, one moment, I move 
at this time that Your Honor declare a mistrial because it 
is perfectly evident that this performance is just staged for 
the benefit of the jury. I think it is very prejudicial and 
Your Honor should withdraw a juror and grant a mistrial 
at this time. 

The Court: Well, I cannot do that, because I do not know 
anything about it. 

Mr. Bilbrey: It is evident that it is for effect. 

123 The Court: So far as I know, it is not. The jury 
will pass upon the question as to whether she is dis¬ 
turbed, or whether the witness is faking, as you say. 

I cannot pass upon that 
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By Mr. Offutt: | 

• | 

Q. Did Dorothy also live at the house? A. Yes, sir. 

Q. Where is she employed? A. The Potomac Electric 
Power Company. 

Q. Tenth and E Streets, N. W. Where does Berriard 
live? A. He lives on North Capitol, 1728 North Capitol 
Street, N. W. 

Q. By the way, what is Dorothy Hart’s name now? I A. 
Campbell. 

Q. And Bernard, where did you say he lives? A.jOn 
North Capitol Street, 1728. 

Q. 1728 North Capitol Street? A. Yes, sir. 

Q. Where does he work? A. Well, he just went to work 
at the office of an electrician down on Bladensburg Road; 
I have not seen him since he went to work, so that I don’t 
know where this place is. 

121 Q. Your aunt, you say your aunt was there? A. 
Yes. 

Q. And is she still living there now? A. Yes. 

Q. And is she physically able to come to court? A. jNo. 

Q. Now, getting down to this morning, this occurrence, 
this date of January 12, 1940, you heard a commotion. 
Now, tell us what you know, what occurred, tell us what 
time. A. Well, on that morning, it was about one thirty, 
when I heard the thing— 

*•*••••#**= 

‘ 

The Witness: I say, it was about one thirty in the mojrn- 
ing w’hen I heard the commotion in the hall, after my hus¬ 
band had gotten up to answer the bell, or the knock, what¬ 
ever it was, when the bell rang, and I got up and looked 
over the bannister and heard my husband say to those men 
in the hall, “Just a minute, this is my home here”—wpll, 
when I peered over the bannister and saw these men earn¬ 
ing into the house, naturally, I started down the steps, be¬ 
cause they had argued back and forth awfully, and we h^ve 
a desk in the hall, and they knocked it up against the wjall 
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and so, as I went down tlie steps, Mr. Ward—I learned af¬ 
terwards he was Mr. Ward—I asked him what right did 
they have to come in, and he told me to keep out of it and 
keep my mouth shut, so I came down and he had just 

125 taken out—was taking out a paper and showed my 
husband that he had authority to come in the house, 

and I asked him to let me read it, and there was no address, 
nor our name on anything where they had a right to come 
into our house at that time and the only thing on it was 
about my brother, so they finally decided they wanted to go 
downstairs and I followed Mr. Ward and I asked him to 
please be a little more lenient and not go through all the 
house and I think Mr. Greene started up the stairs and my 
husband asked him not to go up, that there was nobody up 
there. 

In the meantime, Mr. Ward, of course, my brother was 
staying down in the cellar, which I did not have any other 
place for him to stay, but the cellar—and when I went 
down, why, he was over by my brother telling him to get 
ready to get out of the place, that he was under arrest, 
then, in the meantime, my daughter came down and I had 
gone upstairs, and I had asked them to please to wait so 
I could call the police and find out if it was proper, if it was 
proper for them to take my brother out like that. 

Q. Who did you say that to? A. I said that to Mr. Ward. 

Q. What did he say in answer to that? A. He told me 
he didn’t care who I called up or if I got the whole No. 9, 
they would not keep him from taking my brother, or that 
they had come to take my brother. 

126 Just about that time, my daughter came down, she 
went down ahead me, and this other man had come 

up, and my daughter said to Mr. Ward, and I said to my 
brother, for him to take his time, that they were trying to 
rush him to get dressed and they told him that if he didn’t 
hurry up and put his clothes on that they were going to 
take him out just as he was. 

So then Dorothy spoke up and said, ‘ ‘Uncle Harry, you 
take your time.” 
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Mr. Ward turns around—he was then about three or four 
steps up on the cellar steps, and he turned around, and he 
had handcuffs in his hand, and he turned and told her] if 
she didn’t shut up, he would give it to her, and she had to 
duck her head because as she was there on the steps, and I 
was ahead of her, she hit her head on my chest, or ^lie 
would have been struck by his fist. 

# • * # * • # # m * 

127 Q. Now, what else happened; tell us what e|se 
happened, if anything, in the basement, or anywhere 

else. A. Well, as I said, some kind of commotion started, 
and when I saw my brother and husband, they were talking 
all the time, and Mr. Ward kept nudging my husband b^ck 
to the wall and then he went to grab him or something—yre 
just had a cord running over to the light, and that went ojit, 
when he grabbed at him. 

Q. Grabbed at who? A. At my husband, and the li^ht 
kind of went off and Mr. Ward had a blackjack, and I coijld 
hear Johnny, when the light went off holler, “I have g[ot 
enough of it.” and he was beating him just as hard as he 
could. 

* • * • • • * * *|# 

A. Mr. Ward was beating him. 

The Court: Who said, “Leave me alone, I have got 

128 enough of it.” Who said that? 

The Witness: My husband was getting beaten so 
hard, they kept on beating him. 

The Court: I said, who said it? 

The Witness: My husband. 

* # # * * * # * 

Q. What was your husband saying about that ? A. Wtjll, 
he just thought that they did not have the authority; tl^at 
they did not have the authority, and we wanted him to 
wait until we could find out because our neighbor 

129 next door was, I think, Lieutenant Bullock, Captain 
Bullock now, I wanted to go in and ask his opinion 
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about it, but they would not give us no answer whether we 
should or not, so I did, I finally went over and asked them, 
I called Captain—it was Lieutenant then—he w’as working 
at night and he hadn’t come back yet, and when I came 
back, why, they wore taking my husband and my brother 
out. 

My husband didn’t have on any clothes, they didn’t wait 
for him to put on any clothes—I never thought they would 
take him out in nothing, in the night, snowy and all; I 
asked them to wait for him to get something on, and they 
wouldn’t do that, even. 

Q. Who did you ask that? A. Mr. Ward. 

Q. How were they carried out, just in what manner? A. 
They had handcuffs on them. 

********** 

130 Q. Now, did you see him after that time, and if so, 
where ? A. That next morning. 

Q. Where did you see him? A. In the court. 

131 Q. What did you observe about his condition then ? 
A. Well, he had a knob on his head and after he got 

home, why, his back was all scratched where he had slid 
down against the brick wall, like it was scratched and 
marked. 

Q. Did you, yourself, ever ask the marshal to leave the 
house, that is, the marshals, during that time—going back 
to the house now? A. I did, I asked them that; I didn’t 
think that they had any right in there and that I thought 
they should leave. 

Q. When was that? A. Before they went upstairs—in 
the cellar. 

Q. With reference to when you looked at this paper, was 
that about that time? A. Well, yes, when I was looking at 
the paper, when I didn’t see my address or anything, I 
didn’t think they had any right in the home. 

Q. When you came down the steps and saw these men in 
the house, will you tell us how many you saw ? A. When I 
came down, why, Mr. Ward was first, and then another, Mr. 



Greene was next—which I later had learned was Mr. 
Greene, then there was some other man, who that was, I 
didn’t know, just the last one; we shut the door when tlhey 
had all gotten all the way into the hall, I noticed Mr. O’Brien 
shutting the door. 

Q. Did you know Mr. O’Brien before that, by 

132 nayie or by sight ? A. I had met him once before r 

Q. Did you know either one of the other marshals 
before that time? A. No, sir. 

Q. And you didn’t know that man’s name that you have 
been unable to give us? A. No, I didn’t. 

Q. Did you see any of those men come in through 'the 
door ? A. No, Mr. Ward was already in when I got down¬ 
stairs. 

Q. Did you hear your husband say anything to him jbe¬ 
fore you got down the stairs, down to the bottom of |the 
stairs and looked at the paper, and if so, just what didj he 
say? A. Yes, I heard him say, “Wait a minute, gentlenjen, 
this is my home; I want to know what right you have, | all 
of you, coming in here. ’ ’ 

* # # * * • * • # 1 # 

133 A. Well, he was sick quite a long while afterwajrds 
about it, because he was all upset and nervous, ^nd 

a couple of the marks were kind of deep, I thought. 

Q. Where were they located? A. On his back. 

# • # • • * # * *|* 

Q. Do you remember any break on his head, break of ihe 
skin? A. It was—well, you know, like, you kn<|>w, 

134 like a little gash on his head. 

Q. Do you know how long it was before tljiat 
healed up? A. Yes, the bump was on his head for a we^k, 
I guess, before it went down. 

Q. Did you notice any marks about his arm—any bun^ps 
on his arm or arms? A. I could not see any on the ai^m, 
but around the forearm, where his hand began, he turned 
blue the next day, there was a blue mark. 



82 


Cross Examination 
By Mr. Hill: 

Q. Mrs. Foreman, how long have you lived at the 1123 
Owen Place address? A. About 18 years, sir.« 

Q. Do you own the property now? A. Buying it, sir. 

Q. You are buying it? A. Yes, sir. 

Q. When it is paid for,* it will belong to you, in- 

135 dividually? A. Well, yes. * j 

Q. Your husband has no interest in it, is that 
right? A. My husband, now? 

Q. Mr. Foreman. A. Yes, it was bought jointly. 

Q. It was bought jointly? A. Yes, sir. 
********** 

136 Q. I understood you to say that they were taking 
your husband out, he didn’t have his clothes on, or 

any clothes on. What did you mean, no clothes on? A. I 
mean, he didn’t have no socks on, he just had his house slip¬ 
pers. He had a sweater on top of his pajamas. 

Q. Did he have an overcoat on or anything? A. I be¬ 
lieve they let him come backhand get his overcoat. 
********** 

Q. Did you see Mr. Ward strike your husband? A. I 
did. 

137 Q. What caused him to strike him? A. Well, I 
guess he asked him not to take my brother out, and 

he just said that he was trying to plead with him and Ward 
kept saying we are going to take him out. 

Q. And then Mr. Ward took a blackjack out and beat 
him, as you said? A. Yes, beat him on the head. 

Q. He had been getting along all right until that time, 
hadn’t he; I mean, you had not complained about his being 
there, and the marshals had not been angry, had they? A. 
They were angry from the time they came in. 

Q. I thought you said you never saw them? A. I saw 
them when they came in the house. 
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Q. They were angry then? A. I mean the way they 
talked and all, they just thought they were the boss of the 
house; they just could do anything they wanted when thjey 
got in. 

Q. I thought you testified Mr. Ward was in the house 
when you came down? A. That is right. 

Q. You did not see him come in? A. I did not see hjm 
come in. 

Q. You just got through stating you saw him come ih; 
you didn’t mean that? A. I mean, when I came down Mr. 
Ward was there; he just acted like he owned everything, 
and he took over everything. 

138 Q. You actually did not see any of the marshals 
come into your house, did you? A. No, sir. | 

Q. When you came down the stairs Mr. Ward was pro¬ 
ducing the paper for your husband to read, was he noj;? 
A. He was just taking it out of his pocket. 

Q. Who read it first, you or your husband? A. My huk- 
band read it first. 

Q. He read it first and then passed it to you? A. Yes. | 
Q. Did your husband say anything to the marshal aft^r 
he read it? A. Well, he read it and he said he didn’t se|e 
on there where they had any right to come in our house. 

*#***##*#!# 

I 

139 Q. Now, had Hariy been living at your house priop- 
to the last time he came there; did he live there ih 

May, 1939? A. 1939? 

The Court: Did he live there the year before, early ih 
May? I 

The Witness: Your Honor, I just don’t remember, I 
don’t think he was there. 

By Mr. Hill: 

Q. How many times did he come to your house to live; 
since 1937 ? A. He was once at my house to live. 

Q. Only one time? A. Yes, sir. | 


84 


Q. He was not living there any other time except at the 
time when this incident occurred, is that right? A. I am 
sure he was not. 

Q. Now, you all knew that your brother had been adjudi¬ 
cated in contempt of court for failure to support his 

140 family, did you not? A. Yes, sir. 

Q. And that had happened several times, did you 
not? A. Yes, sir. 

Q. Just before this happened, they had taken him on the 
street, had they not? • A. I think they took him several 
times on the street. 

Q. Do you know where he was living on those occasions ? 

A. I think one time, sir, he was living at our house—I am 
not positive; I don’t know about the other times. 

Q. He was picked off the street, and taken to jail, and 
when he would get out he would come to your house to live, 
because he had no other place to go? A. They would not 
give him a chance to get a job. 

Q. That is right, I am asking you about that— 

The Court: Let her answer. I 

The Witness: I would have taken him— 

By Mr. Hill: 

Q. Then he lived at your house on many occasions, when 
he was adjudicated and sentenced and came out, he would 
come back to your house to live? A. Yes, he was always 
coming back. 

Q. Did he pay you room and board? A. No, sir. 

Q. Did he ever offer to pay you room and board? A. 
When he would have it, if he could, but I never got 

141 any out of it. 

Q. You never did? A. No, sir. 

Q. On this last occasion, do you know whether or not he 
had a job when he was adjudged in contempt in 1940, do 
you know whether or not he was working then ? A. He had 
started on a job—why yes, he had just started on a job, I | 
think he had not been working very long, because he had not 
been out very long. 
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Q. When he came to—when he came and went to the 
house, he would go by the back door, would he not? A. Nd, 
sir; he would always come in the front way. 

Q. You never knew of him going in by the back door? a!. 
He would always come the front way. 

Q. Where were you working? A. I was working at thd 
—I was working for the Government at the time. 

Q. If he came in and went during the time you were at 
work, you would not know how he came in, would you? Aj. 
I was always home when he came home in the evening. 

Q. Would he eat dinner at the table with you? AL 

142 Yes, sir. j 

*##*•***## 

Q. Is it not a fact that one one of the occasions when th6 
marshals came there looking for your brother, you tolcf 
them that if they came back again, they would get shot? At 
No, sir. 

Q. That never happened? A. No, sir; I never said it^ 
sir. 

Q. Did anybody say it in your presence? A. No, sir. 

Q. Do you remember an occasion when Mr. O’Brien cam<? 
to bring back a violin or a banjo or something to the house f 
A. Yes, when the picked him up on the street. 

143 Q. And was he living at your house, then? A. 
Yes, he was. 

Q. That is the first time he was living with you? A. Thalj 
is the time I spoke of. You asked had he been taken once 
before on the street; that is the time he was taken on th^ 
street that he was living with me. 

Q. Did you know Mr. O’Brien? A. I didn’t know Mrj 
O’Brien. 

Q. You remember him bringing the violin back on that} 
occasion? A. Yes. 

Q. You hit him on the head with it, didn’t you? A. No, 
sir; I didn’t. 

7 i 
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Q. You didn’t? A. No, sir. 

Q. Did you see him after the day he brought the violin 
there, or the banjo, or whatever it was? A. No, sir. 

Q. You didn’t see him at your house on the night of 
January 13th? A. I saw him on that night, I know. 

Q. Did you recognize him as the same gentleman who 
had been there before? A. Yes, he was with these other 
gentlemen. 

144 Q. When did you see him? A. I saw him when he 
came in, or, the other four gentlemen were ahead of 

him. 

Q. I thought you said you didn’t see them come in, they 
were already in? A. Mr. Ward was there when I got there, 
Mr. Greene, and some other men I didn’t know. 

7 i 

Q. Which was the last one to come in? A. O’Brien was 
just shutting the door, just as I came down. 

Q. When you went downstairs after some commotion in 
the hall, after you had a discussion down there, when you , 
came back up, did you not? A. I wanted to go and ask Mr. 
Bullock— 

Q. How long would you say—how long a time occurred 
from the time these deputies got into your house until this 
fight with your husband in the basement, how many min¬ 
utes? A. Well, sir, I didn’t take exact notice of the min¬ 
utes. 

Q. Of course not, but could you give us an estimate ? A. 

It was not very long. 

Q. By the time you got downstairs and had the argument 
with them, and you came back upstairs and telephoned and 
you came back down to the basement, would that be twenty 
minutes or twenty-five minutes? A. Well, I should say it 
was around twenty minutes or more. 

145 Q. About twenty minutes from the time they came 
in the house until the fight started—you went next 

door, did you not? A. Yes, I finally did. 

Q. How far is that? Is this a row house? A. Row house, 
sir. 
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Q. You say it would be twenty minutes from tlie time the 
officers came into the house until the fight with your hus¬ 
band started ? A. That is what I imagine. 

Q. Yes. Now, isn’t it a fact that your husband was pick¬ 
ing up that iron to hit Deputy Greene? A. No, sir. 

Q. Wait a minute—now, isn’t it a fact that your husband 
was picking up this flatiron to hit Deputy Greene, and tljiat 
was the reason Mr. Ward hit him with the blackjack? A. 
No, sir; I never saw my husband have the iron in his hai^d. 

Q. You say, you didn’t see the iron at all that night? |A. 
No, sir. 

Q. But it was right there, you think? A. I don’t kno^, 
sir, exactly; that is where the iron was kept, usually, but 
we never put it back in the same place all the time. 

Q. Now, did you tell your brother to resist thebe 
146 officers taking him out, not to go out with them? A. 
No, sir. 

Q. You didn’t? A. No, sir. j 

Q. Don’t you think it would have been a reasonable 
length of time from the time they got in until this fig jit 
started that your brother could have been ready to go wijh 
them, if he wanted to go peaceably? A. He always wefit 
peaceably, he never resisted arrest. j 

Q. Did he resist that night? A. No, sir. 

I 

##«*•*•#* j* 

I 

148 Q. Isn’t it a fact that your whole family, you, youlr 

149 husband and daughter went down and engaged tliede 
officers and tried to resist their taking Harrjy 

McLaughlin from your house, to prevent him from being 
taken into custody? A. No. 

********* f 

152 Q. I understood you—I may be mistaken, but j[ 
certainly understood you to say that when you firsj; 
came down, Mr. Ward was the only man in. A. The other£ 
were coming in, Mr. 0 ’Brien was the last. 
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Q. Now, your testimony is when you came down they 
were all in and Mr. O’Brien was closing the door? A. That 
is right. 

Q. And you said that your husband was back up against 
this desk, some eight or ten feet away? A. Yes, sir. 

Q. What was his position when you saw him, was 

153 he still by the desk? A. Yes, he was standing there. 

Q. He was not near the door? A. No, the door was 

shut. 

Q. I mean, when you first saw him ? A. When I first saw 
him, the door was open, but being shut, and he was stand¬ 
ing at the desk. 

Q. Where? A. Back near the steps. 

Q. He did not come forward any? A. No, sir. 

Q. Then, when you read the paper, which one went to the 
basement first, you or Mr. Foreman? A. Mr. Ward— 

Q. I know, but did you or Mr. Foreman? A. I think he 
followed Mr. Ward down first. 

Q. When Mr. Ward went downstairs, was any marshal 
with him? A. I don't think so right then, sir. 

Q. Did you get down at the bottom of the steps as soon 
as he did? A. No, sir ; he went ahead of me. 

Q. When he got there, did he have your brother under 
arrest, do you know? A. Yes, he had run on first 

154 down by himself and called to the others that he was 
down in the cellar. He had already found out that 

my brother was down there. 

I think he knew it before, because my brother had the 
light on, he was down there reading also with the light in 
the cellar. 

Q. Who else came down then after he called to them? 
Did Mr. O’Brien go downstairs? A. No, sir; Mr. O’Brien 
went out. 

Q. What time did he go out? A. He was only about a 
couple of minutes, possibly, and then he went out. 

• ••••••••• 


Redirect Examination 

By Mr. Offutt: | 

Q. Now, you said Mr. O’Brien went out? A. Yes, sir.I 
Q. Now, that was after—was that after you had come 
downstairs? A. Yes, sir. 

Q. And a question had arisen about the warrant, or this 
paper that had been read- by you and your husbaiid; 
155 then Mr. O’Brien went out? A. No, I don’t think he 
paused only a few seconds or so when I was coming 
down the steps, then he went out. He didn’t stay while We 
were reading the paper, or anything like that. 

Q. Was that after your husband had told them that they 
had no right to come in on that sort of paper? A. That is 
right. 

Q. And before you had read the paper? A. Yes, sir. 

Q. Then Mr. O’Brien had opened the door to go out?| 

# * * * * # # * * | • 


156 Recross Examination 
By Mr. Bilbrey: 

Q. About this fourth man, whose name you say you don’t 
know, I want you to tell me if you can when he came in with 
respect to the entry of the other men, what he did, and 
whether he spoke to anybody while he was in the house, jor 
as he went out? Can vou do that? 
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A. He was among them when I came downstairs. 
Q. What was he doing? A. Standing there. 
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163 Bernard George Hart. 

• « * * • • • * • * 

Direct Examination 
By Mr. Offutt: 

##•#•••**# 

Q. On January of 1940, where were you living? A. 1123 
Owen Place, N. E. 

• •*•#**### 

164 Q. Do you remember an occasion when the mar¬ 
shal came to your house in 1940? A. Yes, sir; I re¬ 
member. 

Q. Now, when did you first learn of them being at 

165 the house? A. When I heard the noise and my step¬ 
father tried to keep them out of the house. 

Q. Where were you at that time? A. I was in bed. 

Q. Where was your room? A. The first room as you go 
up to the top of the stairs. 

Q. Did this house have a basement, first floor and second 
floor? A. Yes. 

Q. Were you in the front or the back of the house? A. 
The back of the house. 

Q. When you heard this noise, what did you do? A. 
First I didn’t get up, and then, when I came downstairs 
they were taking my step-father and Harry McLaughlin out 
of the house; they had handcuffs, and he asked me to get 
his coat and cigarettes; they would not let him get dressed. 
• •*••••**# 

166 The Witness: When I heard them making a lot 
of noise, then I heard my mother screaming and I 

came downstairs; when I got downstairs they had him up 
on the first floor; that is when they were taking him out. 

• •*«•••#*# 

168 Q. Now, when Mr. McLaughlin and your step¬ 
father were taken out of the house, can you tell us 
anything—were there any people around? A. There were 
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some marshals, and I asked them if they had any riglit to 
come in the house like that and all, but they told me thiit if 
I didn’t keep quiet they would take me in, too. 

# • # * * # * # #j* 

170 Cross Examination 

By Mr. Hill: 

Q. I understood you, Mr. Hart, to say that when tjhey 
took your step-father out to the street that he went oi^t in 
his underclothes ? A. I think that is all he had on. 

Q. Did he have trousers on? A. I don’t recollect whether 
he had trousers on, or not. 

Q. So that, he may have had them on ? A. He may have 
had them on. 

171 Q. You did get his overcoat for him? A. His ^oat 
and cigarettes. 

Q. After your step-father left your house, how long jwas 
it before he returned? A. I could not tell you that; I d^n’t 
remember. 

Q. Can you estimate the time, was it a week, two weeks, 
a day, or how long? A. Well, it was—I don’t know whether 
it was two or three days, or not. 

Q. Two or three days, would that be a fair estimate'for 
him to come back? A. I could not say how many days it 
was, I don’t remember. 

Q. Is two or three days your best estimate of the ti^ie? 
A. About that. 

Q. When he did come back, you sav you saw on his b&ck, 
bruises? A. He had some bruises on his back. 

* # * # * * m # « j * 
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172 Harry B. McLaughlin. 

• ••*#**#** 

Direct Examination 
By Mr. Offutt: 

• ##*•*#*•* 

173 Q. Mr. McLaughlin, are you married? A. I am 
divorced right now. 

Q. Did you have any children by your marriage? A. 
Yes, three children—two boys and a girl. 

Q. Now, in January of 1940, the early part of January, 
where were you living? A. I was living with my sister at 
1123 Owen Place, N. E. 

Q. How long had you been living at that address? A. On 
January 12, 1940,1 had been living there about four weeks 
at that time. 

Q. Were you working at that time? A. Yes, I was. 

Q. What kind of work were you doing? A. I was repre¬ 
senting the Coroaire. 

Q. What is that? A. They were designers and engineers 
for heating equipment. I was sales representative for 
them. 

Q. How did you work, on a salary or commission? A. On 
a commission. 

*##***#•*# 

174 Q. Now, Mr. McLaughlin, how did you come to be 
living at that address? A. I had been living at North 

Beach in Maryland, where I had property down there, but 
reverses through the year, I lost that property. 

Mr. Hill: I cannot hear you, Mr. McLaughlin. 

The Witness: I say my brother and I were living at 
North Beach, Maryland, we had property down there, but 
we had financial reverses during that year and were unable 
to hold that property on account of taxes, so we lost that 
about the first part of January. 
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By Mr. Offutt: 

Q. The first part of January, 1940? A. 1940, yes. 

* * # * • * • • * * 

Q. Now, Mr. McLaughlin, following this reverse, v[hat 
arrangement, if any, did you make to live where you then 
lived, at 1123 Owen Place? A. It was a matter of lining 
there, until I was able to live someplace else, so it was jnot 
really an arrangement, outside of the fact that I had! no 
other place to stay, so I stayed with my sister. 

175 Q. And your sister is Mrs. Foreman? A. Mrs. 
Foreman, yes. 

Mr. Hill: I did not understand that explanation—|ust 
prior you said you lived with your sister—I didn’t under¬ 
stand what you said. 

The Witness: I said the arrangement was not a definite 
financial arrangement, I was living there because I was un¬ 
able to live elsewhere. 

By Mr. Offutt: 

Q. Now, Mr. McLaughlin, where did you stay in those 
premises? A. They had quarters down in the basement, 
that we fixed up down there in the basement of 1123 Owen 
Place, N. E. 

i 

# # # ♦ * * # # • I • 

Q. Yes. Now, had you had any domestic trouble prio^* to 
that time? A. Yes, we separated in 1937, and I lfyed 

176 with my father for a while. First my brother ai^d I 
lived together for a while, and I decided to go dcjwn 

and live down in North Beach for the summer, for the sim¬ 
mer of 1939. We went down there pretty early and staVed 
down there most of the summer. 

Q. Now, when you went to live there at 1123 Owen Pl^ce, 
how did you enter the house when you would go in, and bow 
would you leave when you would go out? A. Well, 11al¬ 
ways entered the house through the front door and left! by 
the front door; there was no reason to use the basemlent 
door; that was usually kept locked. 
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Q. Was there ever any effort on the part of either Mr. 
or Mrs. Foreman to try to hide you away, to secrete you 
or anything like that in that house? A. No, indeed; be¬ 
cause I left the house every day to make sales, and looking 
for other employment, and I very seldom, if ever, spent any 
time there at the house in the daytime. 

Q. What time would you generally leave? A. I would 
generally leave around eight thirty or nine o’clock. 

Q. What time did you usually come back? A. Sometime 
between five thirty and six. 

Q. Did you eat your dinner at Mr. Foreman’s house? A. 
Yes. 

177 Q. About what time did you eat your dinner? A. 
That was usually around six thirty, maybe a little 

later, because of irregularity of getting in there. 

Q. Did you receive any mail while you were living at that 
address, addressed to that address? A. Yes, I did. 

Q. What address did you give your employer where you 
lived? A. The same address, 1123 Owen Place, N. E. 

Q. Now, Mr. McLaughlin, coming down to the instance 
of January 12, the night of January 13, when was the first 
time you knew anything about the marshals entering or at¬ 
tempting to enter that house? A. Well, the first I knew’ 
about it, I heard this rumpus upstairs at the door, and 
heard the doorbell ring, and it not being my home, I never 
answered the door, and I heard the commotion upstairs; 
it was almost immediately above me, and that was the first 
indication I had of the marshals coming there. 

Q. What did you hear? A. Well, I heard quite a scuffle 
in the halhvay there, and I could hear John Foreman talk¬ 
ing to someone—I didn’t know who it was, and then evi¬ 
dently, they were trying to get in the house, and he didn’t 
want them in there, so at that time I heard them state that 
they were marshals, and I knew then that probably 

178 they were there for me, I judged so. 

Q. Pardon me just a moment. What, if anything, 
did Mr. Foreman say? A. I didn’t hear exactly what he 



said, but he did talk quite a good bit to them. Then, one 
or two of them came in and about the same time he started 
up the steps, and I could hear someone going up the sfeps. 
I knew there were two or three people up there, and ai the 
same time another one had either gone back—I could jiear 
someone walking back—in fact, they were not walking, they 
were sort of running, and there was quite a commotion up 
there. 

Q. Tell us what happened, what occurred from then on. 
A. Well, I heard John Foreman talking to one of them in 
the kitchen there, and they talked for just a few minutes 
upstairs; when they came downstairs. 

Q. Who came downstairs, if you know? A. I thiijk it 
was Mr. Ward came down first, and immediately follow¬ 
ing him were the rest of them, John Foreman and the rest 
of them came down, and they told me to get dressed and 
that I had to go to jail; so I started to get dressed, an4 my 
sister and my niece came down—I didn’t see John, he was 
talking to Mr. Greene, I think it was, about taking me out 
of there; that they could not take me out of there with the 
paper they had; they didn’t have authority to take me out 
and they—he wanted to discuss it with them, aijid I 
179 heard that my sister had said the same thing about 
going in next door to get Captain Bullock of [ the 
Police force to decide whether or not I should go, and at the 
same time I was trying to get dressed—well, the argument 
ensued there, because John had continued to tell them pat 
they could not take me out of the house, that they had 
broken in the house there and forced their way in, an<jl he 
just could not see that they had the right to take me out. 

Well, at that time one of the marshals struck John Fore¬ 
man over the head with his blackjack, hit him four or five 
times and knocked him to the floor, and at that time I 
moved in his defense, and it was either Mr. Greene or Mr. 
Ward—Mr. Greene or one of the marshals grabbed me, land 
at the same time he did, he reached back and pulled out his 
blackjack and at the time lie did so I—he exposed his ^un, 
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and struck me on the side of the head here with his black¬ 
jack. 

The Court: Did he do anything with his gun? 

The Witness: No, he exposed his gun at the time he 
strucks me with his blackjack. It looked like there was 
going to be something terrible happen there, and they had 
gotten John knocked almost completely out, he was bleed¬ 
ing so, so I told them to put the handcuffs on us two, and 
took us on out under protest that we were not dressed—I 
don’t think I had even a shirt on and John didn’t have a 
coat or anything else, it was cold there, and they took 

180 us out handcuffed like that. 

Q. When this marshal you spoke of hit John, was 
he in front of John or in back of him? A. He was in front 
of John, I am pretty sure. 

Q. Did John strike at him in any way, or attempt to 
strike him before he was struck, to your knowledge? A. 
No, they were all three of them standing pretty close to¬ 
gether, right around the bed, and it all happened so fast 
that I could not tell whether he was standing behind or in 
front, but John was in between myself and one of the mar¬ 
shals, at the time, I think it was Ward, he was about—I 
guess about five or six feet away from him. 

Q. Now, was any discussion had about the manner in 
which you were dressing? A. Yes, my sister and niece both 
said that I should get dressed and get dressed right, but 
they indicated that they wanted to take me right out, that 
they didn’t want to give me a chance to even get dressed, 
and my nephew and my niece and my sister all stated, ‘Take 
your time and get dressed right.” 

Q. Do you remember anything that was said, that they 
said to them or about them, when they spoke? A. Yes, I 
recall now, that one of the marshals—I think it was Ward, 
simply said to my niece, “If you don’t shut up, I 

181 will take you along with me, too”, and at the same 
time swung around, seems like he was trying to hit 

her; I think he had handcuffs in his hand. 
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Q. Now, before any of this argument started—I mean 
any of this fracas started, had you been endeavoring to co¬ 
operate with them and leave as they had asked you to do ? 
A. Yes, I was getting dressed; there was no refusal on 
my part to go with them. 

Q. Had you made any effort to get out of the building, 
or hide yourself in any way? A. No, indeed; none What¬ 
ever. 

Q. Did they tell you what process or what reason i they 
were there to get you, when they came down? A. No, they 
said—they said that they had a paper to take me ;in, I 
think that is the way they expressed it. I don’t know 
whether they said a warrant, or what they said, but they 
didn’t show me anything. I think that John and ojie of 
the other marshals were discussing that point. 

Q. That is when you were referring to the time wheil Mr. 
Foreman was objecting to them taking you out? A. Yes, 
while he was upstairs. 

# # # • # # * # * 1 * 

I 

182 Q. What was your condition as to wounds? jA. I 
was struck about the side of the face here (indicat¬ 
ing) with a blackjack. 

Mr. Hill: Your Honor, I object. That is leading,j and 
immaterial, he is not a party to the suit. I just think it is 
necessary. 

The Court: No, the Court thinks that is proper j the 
Court overrules the objection. Proceed. 

The Witness: I was struck alongside of the face here 
(indicating) with a blackjack and, of course, that broke the 
skin, and I was bleeding profusely, my shirt was fu)l of 
blood and John’s was, too, as he came into the door ofj No. 

9 Precinct there, we looked like we had been in a real light. 

I 

# « * * • * # # * | • 

i 

183 Q. Just one more question, Mr. McLaughlin;! did 
you have part in any of this discussion from the time 

you heard some scuffle up there until you were taken opt— 


98 


did you ever hear Mr. Foreman or Mrs. Foreman tell the 
marshal or any of them to leave? A. Tell them to leave? 

Q. Yes. A. Yes, they told them—I think my sister and 
John, both, said any number of times too, that they wanted 
to talk to Captain Bullock next door about it, that they 
didn’t think they had authority to take me out—and told 
me to take my time. 

One reason why my sister told me to take my time was 
that she wanted to see if she could not get some help. John 
said that .just previous to his being hit, said that they 

184 were not going to take me out. 

##*••••••• 

Cross Examination 
By Mr. Hill: 

*##•••••*• 

185 Q. It was a temporary sojourn there; you did not 
intend to become part of your brother-in-law’s house¬ 
hold and live there permanently? A. No, sir. 

*«##•••#•• 

Q. Your remuneration, commission, or whatever it was, 

came to what? A. I think that over that period, I made 

about sixtv dollars. 

* 

Q. And none of that went for room and board? A. No, 
sir. 

186 Q. I believe you testified that you were divorced, 
and that you had three children? A. That is right. 

Q. The marshals came to take you away pursuant to an 
adjudication for contempt by the Court for failure— 

The Court: Now, if you are going into that, sir, then the 
witness will be given the privilege by the Court to explain 
why he did not purge himself; if there is any reason why he 
did not purge himself of his contempt. 

Mr. Hill: Well, Your Honor, we wish to ask the witness, 
for the purpose of showing the circumstances leading up 
to his arrest, if he had the knowledge of these marshals. 
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The Court: I understand what the purpose is, t 
the jury the impression that he is a bad actor. 

Mr. Hill: Now, Your Honor— 

The Court: Just a minute, the Court is talking. 

Mr. Hill: Yes, sir. 

The Court: Now, that may or may not be, but if he desires 
to make an explanation as to why he was in contempt, of the 
Court, as to why he could not pay what the Court said he 
should pay, the Court will permit him to do that, if ycju are 
going to bring that up. 

# # * * # * * m « j * 

Q. You were familiar with the reasons w% the 
187 marshals came to your place on this night of Janu¬ 
ary 12-13,1940, weren’t you 1 ? A. I assumed thdt was 
why they were there. 

Q. You had been served with a notice that the trial, the 
net result of the trial on you? A. Yes. 

Q. And that had happened on many occasions prior to 
that, had it not? A. I think about four other occasions. 

Q. Four, and over a period of time from sometiihe in 
1939? A. That is right. 

Q. And when the marshals came that night, you heard 
the commotion in the hall; you said, Mr. Ward came down, 
you knew what he was there for, did you not? A. I jtnew 
after he said that he had a paper from the Court. 

Q. And you did not question the authority to take j you, 
did you, and you were willing to go, as you stated? A.j No, 
I thought that John Foreman had an argument there, j 

Q. I am asking about you. 

The Court: He said that Mr. Foreman had just argu¬ 
ment, that is what he said. That is his answer. Proceed, 
you may ask the witness the question. 

By Mr. Hill: j 

1S8 Q. Yes, I wanted to ask the witness whether of not 
he objected, and whether he was relying on Mr. fore¬ 
man’s objection. I understood that you were willing td go, 
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give 


I 
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that you had no—made no offer to resist, is that correct? A. 
That is right. 

Q. Yes, sir; and from the time you heard the commotion 
until you and Mr. Foreman left the house, what period of 
time expired, would you say? A. I would say about ten or 
fifteen minutes. 

Q. About ten or fifteen minutes, and from the time that 
Mr. Ward came to see you until you left, how long was 
that? A. Well, I would say that was the better part of it. 

Q. Most of the time Mr. Ward was down there talking? 
A. About ten minutes, anyway. 
*###••***• 

190 Q. As I recall you testified that your sister and 
niece came downstairs—your sister and niece came 

downstairs and urged you take your time and that the 
marshals made some remark to them about that, is that cor¬ 
rect? A. That is right. 

Q. Now, as a result of that urging, did you slow down 
in getting dressed, in any way? A. No, I didn’t. 

Q. I believe you testified that you did not endeavor 

191 to evade the marshals in taking you into custody 
while you were living at those premises, is that cor¬ 
rect, on your first examination? A. That is correct; in 
fact, they picked me up on K Street one time coming there 
and they knew I followed that route on coming home. 

Q. You knew they were looking for you even before this 
night, did you not? A. No, I hoped they had let up a little 
bit on it, because it had not been long since I served 30 days, 
or 60 days. 

Q. You knew that you had been adjugded in contempt 
again and that they were sent out for you, did you not? A. 
I had no knowledge up to that date that I was in contempt. 

Q. You knew on January second that the Court had 
found you in contempt and that the marshals would be look¬ 
ing for you, as they had done before, is that right? A. No, 
I thought they would give me more time on that. 
*#-*•••*••• 
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192 Q. What was Mr. Foreman doing and what was 
the marshal doing at the time he threatened! you with 

a blackjack—did Mr. Foreman say anything to the marshal 
to provoke the attack, or do anything? A. YesJ he pro¬ 
tested against my leaving and his constant argument was 
along that line. 

Q. And was that the only reason they struck himj because 
lie protested? A. That is the only reason I can remember 
they struck him. 

193 Q. What was Mr. Foreman saying to the 'pnarshal 
just before he struck him? A. I think he sai^l, “You 

are not going to take him out of here.” j 

Q. Was it in a threatening manner or a calm manner? 
A. No, my sister had just mentioned that she had tried to 
get Captain Bullock next door, tried to get some advice or 
some authority that they were acquainted with, tliat they 
could just take me out at that time of night and th^t is the 
reason for wanting to delay it, until they were su|re that 
they could actually take me out. 

I 

*##*•**#•# 

i 

194 Q. Now, do you remember seeing an iron in the 
cellar that night ? A. There usually was an iijon set¬ 
ting on this desk. 

Q. Did you see it that night there ? A. See jit that 

195 night? j 

Q. Yes, sir. A. I think I recall seeing it, yei^. 

Q. Now, did Mr. Foreman pick up an iron and attempt to 
strike anvone with it? A. No. | 

Q. Isn’t it a fact that that is what caused the attack by 
Mr. Ward on him, that Mr. Foreman picked up the iron and 
endeavored to strike one of the marshals with it? j^.. No, 
so far as I remember Mr. Ward more or less rushed kjm; if 
the iron figures in it at all; if John touched the ircjn, he 
simply did that, put his hands behind him to keep it from 
falling off the desk and at the same time he would have 
touched the iron and he was going back. 
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Q. You think his hand did come in contact with the iron 
on that occasion ? A. I am not sure whether it did or not; 
it could have. 

Q. That was before or after he was struck with the black¬ 
jack? A. That was just immediately prior to being struck 
with the blackjack. 

Q. Do you recall where the iron was when you left the 
basement? A. No, I don’t; they hustled me away from 
there so fast that I could not see anything. 

#*#**•***.* 

196 Q. When was the first time, if you recall, you knew 
that the marshals were looking for you in this ad¬ 
judication of contempt dated January 2nd, 1940? A. I 

knew nothing of it until that night, until they came 

197 down the steps. 

The Court: Gentlemen, I want to call your atten¬ 
tion to the fact that this line of testimony is collateral to the 
issue. Now, this Court has been trying to give the jury, if 
possible, such information, gentlemen, as will allow them 
to bring in a practical verdict, but on collateral matters the 
Court has to draw the line somewhere. 

Now, as I have indicated a while ago, if this examination 
is not being objected to, the Court has no disposition to in¬ 
ject itself into it. 

Mr. Hill: May we approach the bench— 

The Court: Just a minute. But if this line of examina¬ 
tion is to continue, the Court will be compelled, in justice, 
to allow counsel on the other side to go right fully into this 
situation. 

Now, of course, it is collateral to the issue; the issue is 
this: Whether or not there was an unlawful entry; if the 
entry was lawful the plaintiff has no case; if the entry was 
unlawful, then whatever happened after that, which is ob¬ 
jected to by the owners of the property, is properly a part 
of the case. 

Now, the question as to whether or not the witness now 
on the stand was trying to evade payment of alimony when 





he was able to do it has absolutely nothing to do witlh the 
issue in the case, but the Court is aware of the fact 

198 £hat it might be—it might very readily have some¬ 
thing to do as a practical proposition with the jury’s 

view of what they should do. 

That being so, as I said before, if you are going ipto it, 
and it is not objected to by the plaintiff, I shall not inter¬ 
fere, but I am going to allow the plaintiff, if he sees jit, to 
go into the circumstances of this alimony situation. 

Mr. Hill: Now, may I state the reason and the only rea¬ 
son I am going into this? 

The Court: You may have a reason. It is the effect on 
the jury that the Court is principally interested in. 

Mr. Hill: Well, I think that the plaintiff has an inherent 
right to present his case and to be heard and the reasons 
we are inquiring into this is to show whether or no|t the 
plaintiff secreted this man in his home to keep him jfrom 
being served by civil process. 

The Court: The line of examination which you are now 
conducting does not throw any light on that question. 

Mr. Hill: I was asking the witness as to whether oij not, 
' w r hen he first knew of this order, he was being aided bjr the 
people where he lived to evade service of process; I di(jl not 
ask the jury to pass on this man’s payment of alimoiiy or 
failure to pay alimony; all I want to show is what his action 
was with respect to the keeping of these marshals from 
making this arrest, and that is the only purpose for itj and 
I think I am well within my rights in that. 

199 The Court: The Court has said that the Court is 
no going to interfere with you, but you are opening 

up a field which is collateral, and as I said before, if | you 
persist in it the Court will have to allow the plaintiff to 
elaborate if he desires to do so also. 

Mr. Hill: I am practically finished with that line of in¬ 
quiry, but I would like Your Honor to rule whether oii not 
the testimony I have brought out— 
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The Court: I am not going to strike it out, if that is what 
you mean. 

*♦*•####•• 

200 Further Cross Examination 

By Mr. Bilbrey: 

Q. Mr. McLaughlin, you testified on direct examination 
that you were divorced. Will you please say whether or 
not the divorce was granted to you or to your wife? A. 
Granted to my wife. 

The Court: Now, as I see it, you are doing the same 
thing. 

Mr. Bilbrey: Well, I am not going into it. 

The Court: That question and answer you know per¬ 
fectly well, sir, I am sure, has absolutely nothing to do with 
the issue in this case, and the question was asked for the 
purpose of trying to prejudice the jury against the case— 
Mr. Bilbrey: Your Honor— 

The Court: Now, one minute, if you are going to do 
that, and counsel is not going to object to it, in order for 
me to instruct the jury to bring in a practical verdict, I 
have got to allow them to go into the very situation. 

Now, the Court thinks that you have gone far enough into 
that phase of the situation. 

Mr. Bilbrey: Does Your Honor want to strike that out? 
The Court: No. 

Mr. Bilbrey: The other question had nothing to do— 
The Court: No use striking it out, the jury has 

201 heard it. Now to strike it out is just a joke. 

• *#***•*•• 

Redirect Examination 
By Mr. Offutt: 

202 Q. When were you arrested the last time before 
that date in January, 1940? A. It was during the 

month of November. 



No- 


A. 


A. 


Q. So that from November, 1939, you were— A. 
vember, 1939. 

Q. How long had you been committed for that time? 
thirty days. 

Q. So that you got out then, a little before Christmas? 
That is right. 

Q. Is that right? A. That is right. 

Q. How had you been able to accumulate that money be¬ 
fore that time, before January 12? A. Now, while I was in 
there, that particular time, January 13, they served on<^ of 
the companies I was representing, and threw me in jail ^uid 
failed to notify them that they had served me. They wjere 
out in Cleveland, Ohio, and took a judgment by default on 
them while I was in jail. 

My next job was— 

Q. That was the International Rustproof Corporation? 
A. The International Rustproof Corporation, they had to 
send a lawyer down here from Cleveland to straighten the 
matter out. They had taken a judgment against me by de¬ 
fault. 

203 They knew nothing of the action. They had served 
me in jail as a representative of the company. 

Q. Now, did you have an attorney representing you! in 
the previous contempt proceeding, or in this last contempt 
proceeding? A. No, I did not. 

Q. Why didn’t you have an attorney representing you? 
A. Well, I was unable to really afford an attorney. 


208 Mr. Hill: Before Mr. Bailey goes I would vejry 
much like to object to the remark made by Yclur 
Honor—I think in justice to my client, I should ask Yc|ur 
Honor to give me an exception to the remarks made in tjhe 
presence of the jury during the last part of the cross Ex¬ 
amination of Mr. McLaughlin. 

The Court: You mean my remarks? 

Mr. Hill: Yes, if Your Honor please. 

The Court: You are certainly entitled to an exceptio^i. 
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210 Dorothy Agnes Campbell. 
■»##••***** 

By Mr. Offutt: 

Q. Where do you live? A. 1123 Owens Place, Northeast. 

###*•#**** 

Q. Do you recall in January of 1940 when there 

211 was a disturbance in your house when Mr. McLaugh¬ 
lin was placed in custody by the United States Mar¬ 
shals? A. Yes, I do. 

Q. Were you on the premises at that time? A. Yes. 

Q. When did you learn first of this occurrence? A. It 
was early in the morning. 

Q. Can you speak up a little louder? A. It was early 
in the morning. 

Q. Were you awake at the time, or just tell how you 
learned of it. A. No, I was asleep, but there was a rumpus, 
and I went downstairs to see what it was all about. 

#•#•••**«# 

Q. Tell us what you observed or heard? 

***«•••*•* 

212 A. Well, when I went down the steps, there were 
two men coming in, Mr. Ward—and I don’t remem¬ 
ber exactly what happened. 

Q. Did you see Mr. Foreman at that time? A. Yes. 

Q. Where did you see him? A. He and mother were 
standing down in the hallway. 

• ••••••#** 

What was said or done after you went down and saw 
these people there? A. These men were trying to 

213 come in to take my uncle, and my mother and my 
stepfather were trying to tell them that they did not 

have any right to come iii, that the paper they had did not 
give them any right to come in, and they forced their way 
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in, and then they went down to the basement, and I went 
down there too, and— 

*#*#•**### 

Q. Pardon me. Now, what happened when you went 
down in the basement, what did you see, and what was said, 
and what was done? A. Well, they wanted to take my uncle 
out, and they didn’t to wait for him to get dressed or any¬ 
thing, they would not give him time to get dressed, they 
were going to take him out right as lie was, and they were 
just—1 don’t know—I cannot remember hardly what hap¬ 
pened. 

* # * * * • * * # j # 

214 Q. What happened after that, wliat did you o|> 

215 serve? A. Well, the lights went out; I don’t knojw 
how they went out, I think somebody knocked up 

against them, there was an iron in the cellar, they must have 
knocked up against it and broke the bulb, and then there 
was a fight. 

Q. Did you see anyone strike anyone else? A. I sajvv 
somebody strike my uncle, and then somebody struck niy 
stepfather; I don’t know who it was. 

Q. You don’t know who it was. Did the lights then 
come on later ? A. Yes. 

Q. Did you observe the condition of your stepfather and 
Mr. McLaughlin, your uncle, when the lights came on? A. 
They were pretty beat up. 

Q. Then what happened, can you tell us? A. Then the^ 
took them boih out. 

Q. How were they dressed when they were taken outj? 
A. My stepfather did not have a shirt on, and, well, it w^s 
a jacket, and no socks, just shoes, and I don’t remember 
how my uncle was dressed. 

Q. Can you tell us why he went out dressed that way 
he was, your uncle ? A. They took him, they would not 
wait for him to get dressed right. 
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Q. How were they carrying him out—how did they go? 
A. Handcuffed. 

#*•••••*## 

Cross Examination 
By Mr. Hill: 

Q. Mrs. Campbell, did you see these men coming in the 
door? A. No, sir; I did not. 

Q. They were in the house when you saw them? A. Yes, 
sir. 

Q. You did not know how they got in? A. No, sir. 

Q. You say that you do not know who struck your step¬ 
father? A. No, sir. 

Q. What was your father doing when he was struck? A. 
I don’t know, the lights went out, I mean—I don’t know 
what he was doing. 

Q. You were there all the time, weren’t you? A. Yes. 
Q. You were in the basement all the time that this fight 
was going on? A. I was, but that has been six years ago. 

Q. Did you see anybody have anything to do with 
217 an iron? A. No. 

Q. You don’t know what your father was doing 
that caused them to strike him; you say you don’t know 
who struck him ? A. No. 

Q. But you were down there all the time? A. Yes, sir. 
Q. Did your father say to these marshals that they could 
not Mr. McLaughlin out of there? A. I don’t remember. 
Q. You don’t remember. That is all. 

• •*••••#** 

John J. Foreman. 

*#*•*###*# 

Further Direct Examination 
By Mr. Offutt: 

• ••*#•***# 
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Q. You referred to a blow on the head; do you have a^iy 
mark still present on your head where that blow was strucjk? 
A. I believe so. 

• • # • • * * * # | # 

220 Mr. Offutt: If Your Honor please, at this tinjie, 
I offer the original information with the notation 
showing the disposition of the case, United States 

221 v. John J. Foreman in the Municipal Court, Crimi¬ 
nal Division. 

Mr. Bilbrey: If Your Honor please, I object to the i n¬ 
troduction of this document in evidence. 

The Court: Is that the record of the result of the trial 
in the police court? 

Mr. Offutt: Yes, Your Honor. 

The Court: I will overrule that objection. 

Mr. Bilbrey: I don’t know what Your Honor’s ruling 
was. 

The Court: I have overruled the objection. 

Mr. Bilbrey: Will you permit us an exception? 

The Court: Yes. 

i 

• i 

• • # # • • # # • ! # 

Mr. Offutt (Reading): “In the District Court, District 
of Columbia, ss January term 1940. 

“David A. Pine, Esquire, Attorney of the United States, 
in and for the District of Columbia and for the said United 
States prosecuting in this behalf by Brewster A. Marshal, 
Esquire, one of his assistants, comes into court at the Dis¬ 
trict aforesaid, the 29th day of January in the Year of 
Our Lord 1940, the said term, and for said United 

222 States, causes the Court to be informed on the oath 
of one Alexander P. Hare, that one John J. Foreman, 

late of the District aforesaid, on the 18th day of January 
in the Year of Our Lord 1940, with force and arms at the 
District aforesaid, and within the jurisdiction of this 
Court, did then and there, knowingly, and willfully ob¬ 
struct, resist and oppose certain officers of the United 
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States Government, to wit, Charles H. Ward, Gordon B. 
Greene and said Alexander P. Hare, Deputy United States 
Marshals in and for the District of Columbia, who were 
then and there attempting to serve upon one Harry P. 
McLaughlin a certain process of the District Court of the 
United States for the District of Columbia, to wit, an ad¬ 
judication in contempt, in equity No. 63732, against the 
form of the statute in such cases made and provided, and 
against the peace and Government of the United States of 
America. 

“Whereupon said the attorney of the United States, who 
in this behalf prosecutes for said United States in matter 
and form as aforesaid, prays the instruction of the Court 
upon the premises and that due proceedings may be had 
against John J. Foreman in its behalf to make him answer 
said United States, and also the premises aforesaid 
223 (signed) David A. Pine, Attorney of the United 
States in and for the District of Columbia by Brew¬ 
ster A. Marshal, said assistant. 

“Personally appeared Alexander P. Hare before me this 
29th Day of January, A. D. 1940, and who being duly sworn 
according to law does declare and say that the facts as set 
forth in the aforegoing information are true. Brewster 
A. Marshal, Assistant Attorney of the United States in 
and for the District of Columbia.’’ 

Down on the back, “No. 406941, Judge McMahon. 

“United States v. John J. Foreman; violation of Sec¬ 
tion 245, Title 18, United States Code,” 

Then there is a notation as to bond on January 30, 1940, 
then on May 8, 1940 continued to May 15, 1940, request of 
the Government—I cannot make out the signature here, I 
cannot make out the initials, it looks like usually the Judge 
who takes the case, is that correct? 

Then on May 15,1940, Mr. Hart trial by jury begun, de¬ 
fendant’s attorney in the trial, in the District Court on 
May 16th and 17th, not reached, on May 20, 1940, con¬ 
tinued to May 21, 1940; May 21, 1940, trial resumed and 






* 




continued to May 22,1940; May 22,1940, trial resumed and 
continued to May 23, 1940 for completion of trial. 

May 23, 1940, trial resumed, verdict not guilty; defen¬ 
dant discharged and the initials of Judge McMahon. 

• #**»#**•# 

225 Mr. Hill: I move for a directed verdict on the 
ground that the evidence shows that after these 

marshals entered this house, that the only objection to their 
entry was after they made the entry; it was because of ihe 
mistaken belief that they had no right to come in, and for 
the reason that they did not have a search warrant. 

The Court: The difficulty of course—the Court has no— 
cannot control your objection. The difficulty about your 
statement is that it does not include all the evidence. 

The evidence is that the plaintiff, John J. Foreman, wint 
to the door after the bell rang, lifted the curtain and looked 
out the glass, the glass being in the front door, and saw no 
one, and then, in order to make an observation, he unlatched 
the door, it was unlocked by turning the knob ^>n 

226 the inside and not on the outside. In other words, 
locked on the outside and not on the inside, and [as 

soon as he did that, that these marshals pushed agaiijist 
the door and overcame his strength and .pushed them¬ 
selves in. 

Now, that is in the evidence. 

Mr. Hill: Your Honor overrules the motion, I take it? 
The Court: Yes, I overrule it. 

Mr. Hill: Then, we will except to that. 

I have one other motion, I move that the issue be limited 
to the compensatory damages suffered, if any, by the plain¬ 
tiff in this case, because of the fact that the man who wj as 
the main defendant has since died and that his executrices 
have been substituted as party defendant. 

And that, under the law under the Federal jurisdiction, 
the line of punitive damages against executrices is not Al¬ 
lowed. 

*#*•###*** 
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227 Mr. Bilbrey: Well, we take the position that if 
this case is limited to compensatory damages only, 

228 it can only refer to what injury was done to the real 
estate. 

The Court: I do not agree with that, at all. Even if 
there is no punitive damage, the Court thinks that this 
testimony that has been offered, not only on the assault 
on Foreman, but on the assault on the other man, Mr. 
McLaughlin, is admissible. 

The Court thinks it is just as much admissible as would 
be injury of personal property in the house. 

Mr. Bilbrey: But I have cited to Your Honor the law 
of the District of Columbia, which I think takes out of it 
the elements of personal injury, personal violence, false 
arrest, and so forth, false imprisonment, in specific 
terms; it is abated on the death of Colpoys. 

The Court: There is no doubt about that, and I so 
stated at the beginning of the case, referring to the Mary¬ 
land law, and I suppose that it had been brought over to the 
District of Columbia, that personal action abates with the 
death of the person who is alleged to be guilty of the per¬ 
sonal action, and also the limitations in cases of that kind, 
even if the man had lived—if the defendant had lived, the 
original defendant, would have been barred within one 
year. 

But the Court’s view is that if this entry was illegal, 
that whatever was done in this house over the protest ex¬ 
pressed or implied by the owners of the property, it is to be 
considered a part of the illegal entry, and can be 

229 considered by the jury in affixing damages. 

The Court: The Court is of the opinion that if the 
entry was illegal, that everything they did after they got in 
the house, which was against the wishes of the owners of the 
property, was a part of the illegal entry and can be consid¬ 
ered by the jury in assessing damages. 

Mr. Bilbrey: We take an exception. 

The Court: Entirely irrespective of the question of 
punitive damages. 
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Mr. Bilbrev: Now, as I have said before, the authori¬ 
ties hold that even though the entry is unlawful, that after 
they get into the house any subsequent act that they do, 
not to enable them to get in, but any subsequent act ^hat 
they did after they got in, constitutes separate and 

230 distinct causes of action. 

We have authorities. 

The Court: If you have law like that, it must be Mexi¬ 
can law. 

Mr. Bilbrev: Federal law of the United States. 

Evidence on Behalf of Defendants. 

* * * « # * * * • j * 

C. Michael Kearney. 

#**#«****• 
Direct Examination 
By Mr. Bilbrey: 

Q. Your full name is what? A. C. Michael Kearney. 

Q. Your residence and business? A. United States 
District Courthouse, Chief Deputy, United States Mar¬ 
shal. 

231 Q. What was your position in January of 1^40? 
A. Chief Deputy Marshal. 

* # * • * • * * 

Q. In January, did there come a time when a certain yrrit 
came into your possession for the arrest and commitnjient 
of one Harry McLaughlin, Harry B. McLaughlin? A. Yes, 
sir. 

Q. Did you handle that personally? A. No, sir. 

Q. What did you do with the writ? A. I detailed tl|ree 
deputy marshals to go out there. 

Q. Who were those marshals? A. Charles H. Wgrd, 
Alexander P. Hare and Gordon B. Greene. 
*##•••••*• 
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232 Q. Did you, after January 13, 1940, have any in¬ 
terview with the plaintiff in this case, John J. Fore¬ 
man? A. Not to my knowledge. 

Q. Didn’t you ever talk to him? A. After that—oh, in 
the hall in the marshal’s office, the following morning after 
he was brought in from No. 9 Precinct. 

Q. That is what I mean. A. Oh, Yes. 

Q. Wliat was the tenor of the conversation, as 

233 near as you can recall? A. As near as I can remem¬ 
ber, I went through the cellblock and Mr. Foreman— 

to have Mr. Foreman taken before the Commissioner, and 
I instructed the deputy marshal to go over there, and Mr. 
Ward filed a complaint against him for violation of Title 
18, Section 245 of the United States Code, and Mr. Fore¬ 
man, at that particular time, if I recall, w’e were right in 
the hall, and his wife was there too, and she was standing 
right there and asked me that they would like to apologize 
to these people, that they knew he had made a mistake, and 
that if he was taken over to the Commissioner’s and ar¬ 
rested, he would lose his job in the Archives office. 

I told them that I was very sorry that happened, but that 
I could not accept the apology, that if I did, it would lower 
the morale of the office, especially with these men here who 
were sent out to carry out the Court’s orders, and that the 
chips could lay where they fell, it was immaterial to me, 
and we took him over and the Commissioner held him for 

action of the Grand Jurv. 

* 

###•#**#*# 

Q. And were there any special instruction given to 

234 these men when they were sent out to make the ar¬ 
rest ? A. There was, sir. 

Q. What were those instructions, if any? A. Those in¬ 
structions were because of two former complaints came in 
to me about service of process out there, a deputy marshal 
by the name of McConnell was sent out there to serve pro¬ 
cess and the attorney went along with him to identify the 
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party, that there were injured, that the attorney wafe hit 
over the head and taken to the hospital— 

• #*««*•*• 

235 The Witness: All right. This deputy having no 
one to identify the party to be served, and not know¬ 
ing the man except by name, and I am told—he told mejthat 
the next time you sent somebody out there—he told me that 
the next God-damned deputy marshal who comes out lidre is 
going to get killed or hurt or shot, and I gave special in¬ 
structions to these men, when the writ came in, we wenjt up¬ 
stairs to the United States Attorney’s office and had ajcon- 
ference with Mr. Fihelly, and I brought Mr. Ward kvith 
me, and I asked about this type of writ, and told him what 
had happened on previous attempts to serve papers out 
there, and he says, Well, you got an order of the Cour; for 
contempt, these people being held in contempt for failure to 
support the children, I think you have a legal right to gio in. 

In my way of thinking, it is a quasi criminal— 


236 The Court: At the same time, the witness ha^ got 
the right to say why he acted as he did act. 

And now the jury will have to be told, of course, that 
whether or not the information was given to Mr. Keaiiney, 
as to what had taken place previously is correct or not, jthey 

have no occasion, and cannot take that into consideration. 

| 

The only reason that this testimonv is admissible is} be- 

.v 

cause Mr. Kearney is giving it as background and reason 
why he acted as he did, and it is admissible for that pur¬ 
pose, alone. 


The Witness: Mr. Fihelly advised me that we could go 
in, he said that that was a quasi-criminal writ, and that dven 
though the writ was in contempt of court for non-suppoijt,— 
Mr. Offutt: I don’t like to interrupt this way, if Your 
Honor please, but might it not be better if he would pve 
the instructions that he gave to the marshals first. MEjybe 
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that would be admissible, what he actually told the mar¬ 
shals, give his reasons why later he gave those instruc¬ 
tions. 

237 The Court: The best thing I can do is to tell the 
jury after the testimony is in,—the only thing I can 

do is to tell the jury that there is no evidence legally admis¬ 
sible as to what took place on the previous occasions, but 
the only reason the testimony is admitted is because Mr. 
Kearney is giving the information which he says he re¬ 
ceived for the purpose of explaining why he gave certain in¬ 
structions to the deputies. 

It is admissible for that purpose. 

The Witness: Well, I came downstairs anyhow from Mr. 
Fihelly’s office and I called in three deputy marshals, Mr. 
Ward, Mr. Hare and Mr. Greene, called them into the office 
and explained to them that I was up to the District Attor¬ 
ney for some advice on this particular paper, because I an¬ 
ticipated having trouble, and I told them both that in my 
opinion this is a civil writ and I am not going to go by the 
advice of Mr. Fihelly. 

I told them that they must make a peaceful entry and 
that if they could not get in there why, we will have to wait 
until some other time. 

By Mr. Bilbrey: 

Q. Mr. Kearney, was there any particular instruction 
given at that time about the men carrying arms ? A. Those 
men carry arms. 

• •**••**•# 

238 Q. Now, state if there was any arrangement about 
having the man identified, named in the writ? A. 

Mr. McLaughlin? 

Q. That is right. A. The attorney went out for that 
purpose. 

#*••*•***# 
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Cross Examination 
By Mr. Ofifutt: 


Q. When Mr. Colpoys was in the office you were physi¬ 
cally doing practically all the work, is that right? A. Yes, 
sir. 

*•**###*#* 

Q. Did you physically actually do most of the wo^k in 
the management of the office, and contacting the marshals, 
and that sort of work? A. Oh, yes. 

Q. Yes. Now, he gave you—he had confidence in you, 
and gave you complete authority to do what you thought 
should be done on your own discretion? A. Blanket au¬ 
thority. 

Q. Blanket authority, yes, sir; so that when a matter 
like this particular matter of serving process i?ame 
241 up, you were given blanket authority to do what you 
thought necessary without having to consult 
Colpoys, and then did it? A. Yes, sir. 


253 


Mr. 


Q. I am talking about January; you just said on 
direct examination, when Mr. Bilbrey asked |you, 
that the marshals regularly carried guns, didn’t you? A. 
They did not at that time. 

Q. What were you talking about when you testified in 
answer to Mr. Bilbrey’s question that they had guns. What 
time were you talking about? A. 1940. 

Q. Did they carry guns then? A. Those men who ^vent 
out there carried guns. 

Q. Why did you tell the jury when Mr. Bilbrey asked you 
that all of them carried guns regularly? A. That is the rway 
I understood his question. I didn’t think he was asking me 
about 1940. 

Mr. Bilbrey asked me if those men carried guns, and I 
said yes. They were all armed. Back in 1940 not all of the 
deputies were armed, but they are now. 
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254 Q. Now, after you saw Mr. Fihelly, you felt you 
had the right break in there, didn’t you? A. No, I 

told the deputy not to. 

Q. What did you see Mr. Fihelly about? A. He is the 
United States marshal’s counsel. I talked about this case, 
and more than anything, how I anticipated trouble. 

Q. Maybe I misunderstood you. Did I understand you 
correctly that Mr. Fihelly—you say Mr. Fihelly told you you 
had a right to go in there? A. He told us; but I told the 
deputies to disregard that, we were not going to do it, re¬ 
gardless of his advice. It was my opinion that it was still 
a civil writ. 

Q. Didn’t you give the marshals guns at that time? A. 
I don’t recall whether I issued them to them or 

255 whether they had them at that time themselves; I 
may have, and I may not, I don’t remember that. 

If I said it the last time, I probably did issue them to 
them. 

Q. But you told the marshals not to break in ? A. That is 
right. 

Q. You are sure of that? A. Positive, I told them—I do 
remember telling them I wanted a peaceable entry. 

Q. So you went to Mr. Fihelly to get his advice whether 

you could break in and he told you you might? A. Yes. 

«•••**##*» 

259 Q. Doesn’t it refresh your recollection that in this 
particular case he came to see you, and that is why 

these three men went along? A. That does not refresh my 
recollection; Mr. O’Brien comes in there on a lot of cases. 

Q. You don’t remember whether he came in or not ? A. 
Not at this particular moment, but I think there was a time 
when they made an arrangement to meet later in the office. 
Q. Now, let’s look at this question I asked you 

260 about on page 173 of the record? A. Whatever is 
there I said, I said it the last time in mv testimonv, 

but I am testifying under oath to the best of my recollection 
what happened, as I have not had a chance to inquire or 
anything since then. 
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Q. I have not asked you anything yet, Mr. Kearney? A. 
I am sorry. 

Q. Page 172: 

“Question: And if a marshal, and you think the marshal 
is in danger, you can give him a side-arm to carry with l?im, 
if you think it is all right? 

“Answer: We are not in the habit of passing guns out 
to every one.” 

Then there was a direction by the Court: 

“The Court: Answer the question. Read the question. 
“The Reporter: (Reading) And if a marshal, and jyou 
ihink the marshal is in danger, you can give him a side-arm 
to carry with him, if you think it is all right? 

“The Witness: The Department of Justice supplies) us 
with 12 guns for a force of a hundred— 

“The Court: (Interposing) You have not answered the 
question. You can answer the questions. 

“Answer that question. 

‘ ‘ The Witness: We could; yes, sir. ’ ’ 

• # # # * # * * # j * 

i 

261 “Question: And did you give them the arms? 
“Answer: Oh, yes, sure they were given the arms. 

• * * # * • * # * j # 

Mr. Offutt: Now, going over to page 162, a question|by 
Mr. Maher: 

“Question: Now, Mr. Kearney, the question was 

262 why were three men sent to serve this particular 
process? 

“Answer: For this particular reason: 

“An attorney in this case came into the office and told me 
at that particular time in executing this writ on the orcfer 
of the Court that I had better go to No. 9 first and ask for 
some help from the Police Department, as we expected 
trouble. That naturally brought back to my memory at that 
time that a deputy marshal who previously had been be¬ 
fore— 

• • • • # • • * * | * 
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275 Q. By the way, to your knowledge, Mr. Filielly lias 
been in the District Attorney’s office about fifteen or 

eighteen years, hasn’t he? A. Probably longer than that; 
I have been there seventeen years in that office, and he was 
there before me. 

Q. He is a very experienced prosecutor, is he not, also? 
A. Well, I am not qualified to say how good he is. 

Q. Then why didn’t you think his advice was ■correct; why 
did you accept your opinion about it? A. Mr. Offutt, I have 
always respected a person’s home as his castle. 
########*# 

276 The Witness: I have never issued an order for 
any deputy marshal to break in any man’s home on a 

civil writ. 

By Mr. Offutt: 

Q. And is that your explanation why you did not accept 
Mr. Fihelly’s advice and do what he suggested you had the 
right to do, but respected a man’s home as his castle? A. 
I know a person’s home is his castle; that is why I told 
these deputies when I came downstairs, Mr. Ward, to make 
a peacable entry. 

Q. Did you have that opinion about a man’s rights in his 
home before you went to see Mr. Fihelly ? A. I learned that 
in school. 

Q. Why did you go to see Mr. Fihelly then, to see if lie 
had a right to break in? A. Why did I go to see him? 

Q. Yes. A. I anticipated trouble, as I said three times, 
and I was in a position to say to you then that I anticipated 
that we would have trouble, and I came to see him— 

Q. What is that? A. I went to Mr. Fihelly, so that 

277 I could put an impression in his mind that we anti¬ 
cipated trouble, which we did have, and that I was in 

a position to say: “Do you remember this case? Well, we 
had the trouble.” 

*•«#•*#### 
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Q. Why did you have to have three marshals go there if 
you were going to make a peaceable entry, and if they could 
not make it peaceably they were not to go in? A. 

278 Someone from No. 9 Precinct— 

Q. I am asking you why you had to send three 
marshals out there at two o’clock in the morning? A. Just 
as a sort of insurance, as a protection for the men. 

Q. Protection for what? A. In case there were 4ny 
scuffles and a man got hurt. 

Q. If you were going to make a peaceable entry th^re 
would there be any reason for a scuffle? A. Sometimes j/ou 
get inside of a house and you never can tell what is goihg 
to happen after you do get in the house; see, we do not h^ve 
a crystal ball. 

Q. Didn’t you anticipate that you might not be permitted 
to go in? A. Yes; we anticipated we might have trouble 
getting in; we anticipated that we might not get in. 

I 

• * • * * * * * # j * 

I 

Q. Mr. Kearney, what is the real reason you s^nt 

279 three marshals out there to make an entry? A. 'jo 
execute the Court order; we get an order of tje 

Court and we have to carry it out; we went out there |to 
execute it. 

* • * • * • # * #|# 

I 

285 John J. O’Brien. 

i 

* «. * • -» * # * •!* 

Direct Examination 
By Mr. Bilbrey: 

Q. Please state your name, residence and business? A- 
John J. O’Brien, 1518 Nineteenth Street, southeast, atto^- 
ney-at-law. 

Q. How long have you been an attorney-at-law in Wash¬ 
ington, Mr. O’Brien? A. Twenty-five years. 

Q. You are engaged in the active practice of the law? A. 
I am, continuously. 
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Q. And going back to January—the night of January 
12th—13th—1940, do you recall an occasion of going out 
with deputy marshals to make a service? A. I was with 
them two or three times, but I would not know the date 
without seeing the records. 

Q. Well, do you recall going in to make an arrest at 1123 
Owens Place, northeast? A. I do that, sir. 

286 Q. Who was in the party, if you can recall? A. 
Mr. Ward, Mr. Hare, Mr. Greene, and myself. 

Q. Anyone else? A. Yes, there was another gentleman. 

Q. Who was the other gentleman? A. Mr. Grogan. 

Q. Who was Mr. Grogan? A. Mr. Grogan, he is a real 
estate man in the city. 

Q. What was the occasion for his presence? A. Well, 
he had been with me, a friend of mine, had been with me 
prior, in fact, all that evening. 

Q. Where did you meet the deputies? A. At the United 
States Marshal’s office. 

Q. Here in the Courthouse? A. At the courthouse, that 
is correct. 

Q. At what time? A. Well, it was after midnight, prob¬ 
ably one o ’clock. • 

Q. How did you proceed to that place? A. Well, I pro¬ 
ceeded in my car, and the marshals went in their own car, 
or in some car, anyway, and I met them up there in the 
block of Owens Street where McLaughlin was living in that 
house. 

Q. Now, I suppose you met after you arrived at their 
place? A. We did, sir. 

287 Q. Now just describe to the Court and jury how 
the entry was made in that place, and what occurred 

after the entry was made. A. The entry was made by Mr. 
Ward, who had the order for the arrest of Harry McLaugh¬ 
lin, and as he went to the door he rang the bell or knocked 
—he rang the bell—anyway Mr. Foreman came to the door, 
the gentleman here in the back of Mr. Offutt, he came to 
the door and Mr. Ward told him then that he was a Federal 
officer and that he would like to talk to him. 
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With that the door was opened and Mr. Foreman sa\y— 
asked us to come in. Mr. Ward went in. He was followed 
by Greene, and I was the third one in. Mr. Ward, upon 
entering the house, after we were in he then told Mr. Fore¬ 
man we had this order for the arrest of Harry McLaughlin 
—I don’t see Harry in the courtroom here—and he said, 
‘ ‘ This is the order. ’ ’ 

He said, “Now you take it and read it,” and with that 
Foreman took the order in his hands and was reading itj— 

Q. One moment—where did this occur, Mr. O’Brien? A. 
That was just inside the door on the first floor, down at the 
foot of the stairs. 

Q. You mean the foot of the stairs going up? A. That 
is right. 

288 Q. To the second floor? A. That is right, at the 
foot of the stairs near the main entrance. j 

Q. Go ahead. A. With that, Mrs. Foreman, seated jin 
back—she came downstairs and was—with that there wjas 
blaspheming, cursing and swearing and with that, why, I 
just walked on off. 

Q. What had been your purpose in going to this place? 
A. I went there with the United States marshals because 
of the difficulty that they had had there in endeavoring to 
serve legal papers and orders of arrest on Harry McFar¬ 
land for failure to support his wife and some either two 
or three children, T don’t recall that now. 

Q. You mean Harry McFarland? A. Harry McLaugh¬ 
lin, I should say. 

Q. Had you had any participation in this difficulty at a 
previous time? A. Well, I was the attorney who was in 
that case, and had had considerable difficulties there with 
Mr. Foreman or Mrs. Foreman. 

Q. Well, was there ever any physical encounter at any 
such times? A. Yes, there was a physical encounter. 

Mr. Offutt: I object to that. He is not a party to this 
action. 

Mr. Foreman is a party to this action. I donj’t 
think it has any part in this case. 


289 
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Mr. Bilbrey: He is explaining his purpose of going there, 
if Your Honor please. 

Mr. Offutt: H went to serve the writ. 

The Court: The court is going to sustain the objection. 

###***••** 

Q. Now, you say there was some commotion in the hall; 
when Mrs. Foreman came down did she read the order? A. 
She did not take the order; Mr. Foreman had the order. 

Q. Did she ever take the order and read it? A. Not to 
my knowledge, no, sir. 

Q. Tell what occurred after that, if anything did occur. 
A. Well, I left, I immediately left, to go outside. 

290 Q. In other words, you stayed outside? A. I did, 
sir. I didn’t stay immediately outside, because I 
went to a friend’s house, and because I wanted to see— 
I really called the police that night, and the police did come. 

Q. Did Mr. Grogan go away at the same time you did? 
A. Grogan—I don’t recall whether Mr. Grogan got inside 
at all. 

* # • * * *• • • * * • 

(Thereupon, there was a conference at the bench between 
the Court and counsel outside of the hearing of the jury, 
as follows:) 

Mr. Hill: I think there should be—we should be allowed 
to ask Mr. O’Brien about the time he was there with Mr. 
O’Connell and this lady hit him on the head with the guitar 
—I think that is a question that Mr. Bilbrey had in mind. 
Mr. Bilbrey: Part of the reason for his going there. 

Mr. Hill: Part of the reason for his presence. 

The Court: Did this woman hit him on the head, Mr. Bil¬ 
brey? 

Mr. Bilbrey: She did hit him on the head. 

Mr. Hill: To corroborate the testimonv of Mr. Kearnev, 
I suppose. 
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291 The Court: I think I will have to let that in. See 
if it was conceded that there was an unlawful entry, 

it would clearly be collateral. 

Mr. Bilbrey: But—yes. 

The Court: But, in view of the fact that Mr. O’Brien has 
testified that the entry was lawful, or technically lawful, 
it seems to me that this little occurrence is admissible in 
order to indicate the probable frame of mind that the offi¬ 
cers were in because of the previous instance at the t!ime 
of the entry. I think that is admissible. 

Mr. Bilbrey: Very well. 

*###*•#*### 

Q. Mr. O’Brien, regarding the former occasion when you 
had been to 1123 Owens Place, N. E., who was with yoji at 
that time? A. On prior occasions? 

Q. On the prior occasion when I ask you if any physical 
encounter had occurred. A. That was United States mar¬ 
shall O’Connell. 

Q. Had you ever been there with a man by the 

292 name of Hammond? A. I was there. 

Q. Were you ever there when there was any phy¬ 
sical encounter between yourself and anybody on the prem¬ 
ises? A. That was the time that O’Connell, or that Hjam- 
mond—there was no physical—there was threatened phy¬ 
sical, but no physical. 

Q. Well, now, what happened at the time that you were 
there with O’Connell? A. With O’Connell, after we had 
had considerable difficulty in getting McLaughlin—we \|ere 
always told that he did not live there—I insisted that the 
marshal accompany me when he again told me that he was 
not in the house, so on a prior occasion we went to the house 
and again were told that he didn’t live there, and so on my 
instruction the marshal did wait with me down at Florida 
Avenue and there we met McLaughlin coming home and 
he was then placed under arrest and taken directly to the 
District jail. At the District jail he pleaded with us to let 
him go, but the marshal could not do that, and he had with 


I 

I 
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him a mandolin and he asked us if we would not take that 
mandolin over to the house. 

Harry being also a friend of mine, I mean, I took the 
mandolin to the house he requested. O’Connell was still 
in the car. I was taking him home after he had 

293 placed McLaughlin in the jail. 

I went to the house where Mrs. Foreman was, and 
I had the mandolin, and I said, “They have just arrested 
Harry and he asked me to take this mandolin to you.” That 
was all she said, “Come on in; you have wanted to come in, 
now come on in.” 

“I just brought this mandolin. If you don’t want it I 
will take it back.” 

With that, she came out; she said, “Give me the thing,” 
and she grabbed it, and I started down the steps'and then 
she clipped me behind the ear with it. 

Q. You mean the mandolin? A. That is correct; I had 
my back turned, going down the steps, and she gave me a 
slap with the mandolin, and I went to Emergency Hospital 
that night and had it treated. 

Q. Did you report those facts to Mr. O’Connell or any¬ 
body in the marshal’s office? A. The marshal himself, I 
know I reported it to the office. 

Q. Did he see the occurrence? A. He certainly did. I 
told Mr. Offutt about it the same night. 

Q. That same night? A. Yes, about that time, I know 
I reported it to Mr. Offutt several times and had quite a 
laugh over it. 

294 Q. Were you ever there on an occasion when a 
threat was made? A. That was with Mr. Hammond. 

I was there with Mr. Hammond. 

In that case Mr. Hammond went there with me again to 
take Mr. McLaughlin. 

The order again was for his commitment for non-payment 
of alimony, or support of his wife and children. At that 
time again we were told that he was not there. When we 
went on that occasion Mr. Hammond told them that he knew 
that he was there; that he was told that he was there and 
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he did say that he wanted him, and she said, “If you 
in, you will get shot.” 

And then she said—she called down Mr. Foreman on tjiat 
occasion and told him that a marshal was there and he ssfid, 
“The next time they come back somebody is going to get 
hurt.” 

That was before this occasion. I believe Hammond Was 
there on an occasion before— 

• * * * *• • * # • | • 

295 Cross-examination 

By Mr. Offutt: 

• * • * * * • # *|* 

300 Q. Mr. Hammond was advised that if another mar¬ 
shal came there he would be shot. A. I didn’t ^ay 

that. I said on that occasion he was told if he came in'he 
would be shot, then I said afterwards she said the next <jne 
that does come there is going to get hurt. 

Q. Where were you at that time? A. Right there w^th 
them. 

Q. Why were you there? A. Same purpose—identifica¬ 
tion. I am interested in getting that process served. 

Q. Do you go out on all your cases that way? A. Wllen 
there is difficulty, I see that process is served; I tend to it. 

Q. That was the time you spoke about difficulty, wasn’t 
it? A. No; there had been difficulty before that. 

Q. Was it before that that you had difficulty there? A. 
I have some recollection that was at previous arrests, be¬ 
cause they always had trouble at that house; Harry didh’t 
live there any more; that was the story. 

Q. Mr. O’Brien, the question is, when was it immediately 
preceding that date that you say you had trouble? 

301 A. Oh, I would say two or three months; you let me 
have that record and I can designate properly the 

date. 

• • # # # * * # * 1 # 
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309 Q. Don’t you know whether Mr. Grogan was in the 
house with you? A. What did I just say? 

Q. I am asking you. A. To the best of my recollection 
Mr. Grogan did not go in the house. 

Q. WTiere was he? A. He was outside. 

Q. Who was the other man who was in the house with 
you and the two marshals? A. There was no other man 
in the house with me that night but the two marshals. Mr. 
Hare was there, another marshal, later; I saw him come 
out, but he was not in there with me. 

• ••*•••##* 

310 I didn’t see him go in, or how he got in there. 

Q. Where was Mr. Grogan when you went up on 
the porth, if you know? A. I believe Mr. Grogan was in 
my car. 

********** 

Q. How close would you say it was to the house? 

********** 

311 A. Oh, possibly a hundred feet. 

Q. One hundred feet; could you see that house 
easily from where you were parked? A. No, it was a dark 
night. I don’t think I could see the house easily. 

• ***•***•• 

313 Q. Did you discuss with him whether you had any 
right to go into the house against the desires of the 

occupants, or with force if they refused to let you in? A. 
I didn’t discuss with him the matter of the use of any force, 
there was no force used, I know that, I do know that he had 
discussed the matter with the United States Attorney. 

Q. WTien you met there, you were aware of that? 

314 A. Yes. 

Q. He had already done that? A. He had done it, 
yes, sir, and after I talked to him about this process, I was 
insisting that I should have somebody along to make the 
execution of this. 

********** 
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316 Q. No, my question to you was did you discuss 
with him the question of whether the marshals ihad 

a right to go into that house forcibly against the resistance 
of the occupants on that kind of writ, and you said that ^ou 
discussed it when you first went there and also when ^ou 
later went there. Now you change it and say when jvou 
later went there. A. No, I don’t think I discussed it when 
I first went there at all, because I didn’t think that fhat 
was—it was discussed on my last visit over to the marshals ’ 
office, which was closed at 4:00 o’clock. 

Q. What was said? A. Well, at that time Mr. Kearney 
I remember had said that he had taken the matter up with 
the District Attorney, and I think we said then that if he 
had a man who could stay long enough we could get him 
before he could get into the house, but that he just was jnot 
in a position to let the man stay that long. 

He said then that he had an order to execute, and that 
he would detail Mr. Ward and let Mr. Ward be in charge 
of the marshals to execute it, and he said he had an order 
that they would execute, and he said that he had in- 

317 quired of the District Attorney how far he could! go 
with it. 

Q. And that is the length and extent of your discussfon 
■with Mr. Kearney? A. That is the substance of it, and 
probably the extent of it, so far as I can recall now. 

• •#*###** 

Now, on the second occasion, when you went back, did! he 
tell you he had seen the District Attorney? A. That is 
right; he told me that several times. He told me also ibe 
District Attorney said and so forth. 

Q. What did Mr. Kearney tell you the District Attorney 
said? A. The District Attorney, as I recall, told him he 
had an order to execute, and to carry out the order. 


320 Q. Now, Mr. O’Brien, after you went into ijhe 
premises, after there was some conversation, afijer 
you had gotten inside the premises and Mrs. Foreman caijne 
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downstairs, didn’t Mr. Foreman attempt to push Ward 
out? A. No, sir, absolutely not. 

Q. That never happened, did it? A. No, sir. It never 
happened; not while I was there. 

Q. All right. 

Now, referring to your testimony in the police court when 
Mr. Foreman was on trial and was charged with interfer¬ 
ence under the Federal statute of the United States Marshal 
while serving process, you remember that case? A. Yes, 
sir, I sure do. 

Q. And on Wednesday, May 15, 1940, your recollection 
was much fresher than it is today, was it? A. It would be. 

Q. Yes, sir. 

Now I ask you if on that occasion when you testified as 
follows in response to the question at that time you were 
asked the question about why the warrant which is the war¬ 
rant of arrest, the warrant for Mr. Harry McLaughlin, hav¬ 
ing been handed to him by Mr. Ward: 

321 At that time Mrs. Foreman was coming down the 
steps. 

“Question. What happened then, tell us exactly what 
happened? 

“Answer. Well, she came downstairs calling them sons 
of bitches and telling them that they were not going through 
her house. 

“By Mr. Offutt: 

“Question. Was the defendant present when this was 
going on? 

“Answer. Yes, he was in there with her.” 

Then, Mr. Hart, who was examining for the Government, 
asked: 

“Question. What happened after that? 

“Answer. Well, that is when it got so—oh so hot, at that 
time Mr. Foreman then attempted to push Ward out, push 
him out, and Ward and Greene then persuaded him not to 



131 


do that, and that was the end of that; that took place in jiie 
hall when they started to go down the back throiigh 
322 the living room to go down to the basement”— 

**##*••##*# 

Mr. Offutt: Let me finish, I am almost finished. 

“Then they started to go down back through the livijng 
room to go down in the basement, and then it was so Ijiot 
that I took out; I walked out.” 

• * * # #• # * # • j • 


326 I show you the transcript of testimony taken of 
your testimony on November 18, 1943— 

*#***'«***• 

Mr. Offutt: I am going to ask you the question right now, 
Mr. O’Brien; here it is, now reading: 

“Now, after you got in there and were in there for a 
while, you said things looked they was getting a little b^d, 
so you left. 

“That is correct, sir. 


327 “Question. And you left when Mr. Foreman 
pushed Mr. Ward, I believe you said? 

“Answer. No, I left after that. He had pushed Mr. 
Ward and Mr. Ward had told him again that he did npt 
want any trouble and not to do that and— 

# • # * *• * # # # ;# 

i 

You deny that is your testimony in answer to those ques¬ 
tions on November 18, 1943? 

The Witness: I certainly don’t recall anything like that, 
Mr. Offutt. 

*•##*'*•*#• 


328 Now, I call your attention to this—this is a peti¬ 
tion to cite John J. Foreman and Agnes Foreman in 

contempt; you filed that in the McLaughlin case, didmt 
you? A. I certainly did. 

Q. Your client, Mrs. McLaughlin, never signed 

329 that, did she? A. I think it speaks for itself. 
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332 Q. What caused you to make this statement: 

4 ‘They likewise refused to admit them without 
force to search for said McLaughlin and did attempt to 
hinder said marshal from going down the steps to the base¬ 
ment where the United States marshals had information 
that said McLaughlin did reside.’’ 

What did you mean by that? A. Exactly what it says. 
When I left the building, why, they would not permit the 
marshals to go down the steps. 
********** 

334 Q. Now one other thing—on January 13, 1940— 
on June 13,1940, that petition for contempt that you 

filed was, by action of Daniel O’Donohue, Justice of this 
Court, discharged, and the defendants were discharged, is 
that right? A. Do you want the reason for it? 

Q. No, I didn’t ask you that; you answer the ques- 

335 tion. A. Well, it was discharged, the matter was 
pending in another court. 

********** 

Q. Order discharging rule and contempt—see if I am 
reading right: 

“Upon consideration of the petition of said John J. Fore¬ 
man and Agnes Foreman in contempt of the rule in con¬ 
tempt filed herein and further upon consideration of the 
answer of respondent and amended answer and certified 
copy of the proceedings of the Police Court of the District 
of Columbia in the case of John J. Foreman it is, the 13th 
day of June, 1940, ordered that the rule citing John J. Fore¬ 
man and Agnes Foreman be and the same is herebv dis- 
charged.” 

336 A. That is exactly what I said. 

********** 

Q. Don’t you know that the case in the Police Court, they 
were acquitted on May 8, 1940? A. Mr. Offutt, I don’t re¬ 
call the date. 

********** 
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338 Elmer B. Hammond. 

• •**••***• 

Direct Examination 
By Mr. Bilbrey: 

* # # * * *' # * # * 

Q. What was your occupation or business in the latter 
part of 1939, and the early part of 1940? A. United States 
Deputy Marshal. 

Q. Do you have any recollection of ever having served 
a process or writ or rule on motion in the case of McLaugh¬ 
lin v. McLaughlin? A. A couple of times. 

Q. Did you ever have any difficulty, or was anyone over 
with you when you had any difficulty in attempting to make 
service? A. One time, yes. 

Q. Can you give the approximate date of that 

339 time? A. I cannot. 

Q. Would you say it was 1939 or 1940? A. I will 
say it was about 1939. 

Q. 1939. 

Who was with you on that occasion, if anyone was with 
you? A. Attorney John J. O’Brien. 

Q. What occurred, tell us what occurred, please. A. Well, 
we went to the—we waited out in the street for a while— 
Q. In front of where? A. 1123 Owen Street, N. E. 

Q. 1123 Owen Street, N. E.? A. Oh, quite late at ni^ht, 
and finally we decided he was in there and went up to the 
front door, and I rang the bell and a lady came to the d<j>or, 
opened the door, and I put my foot in the door—I identified 
mvself as a United States marshal that I came for—I ddn’t 
remember his first name, McLaughlin, and she said, ‘^He 
is not here.” 

I said, “Oh, yes, he is.” 

And she started to scream and holler for John, and to 
carry on and to cuss and to make a fuss about that, and I 
had been told by the attorney, O’Brien, that she had hit 
him over the head— 

• #• • • .• •• • • • J • 
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340 Q. Now, wliat occurred, if anything further? A. 

Well, she started hollering for John to come and help 
her and to bring something. 

Q. What else did she say, if anything? A. Well, John 
O’Brien said, Well maybe we had better not do anything. 

So we decided it would be different, and left them, and 
I remember she said, “The next damned marshal that comes 
out here is going to get hurt,” and slammed the door. 

Q. Did you make any report on that to any of the other 
marshals? A. I did. 

Q. To whom? A. To the chief deputy marshal, Mr. Kear¬ 
ney. 

Q. Did you make a report soon after it occurred? A. 
I believe it was the next morning. 

Q. The next morning? A. Yes. 

Cross-examination 
By Mr. Offutt: 

##**•*• #*** 

343 Q. Did you ever inquire of Mr. Kearney’s office, 
while you were in the marshal’s office to see if you 
had any right on that kind of an adjudication to stick your 
foot in a person’s door and hold the door open against his 
resistance? 

The Court: Is there any objection? 

Mr. Bilbrey: I object. 

The Court: The Court overrules the objection. 

The Witness: Well, I was under the impression on an 
order of the court which says bring him to jail that you did 
have that right. 

****#*•*#*# 



133 


344 Gordon B. Greene. 

*••***'#••• 

Direct Examination 
By Mr. Bilbrey: 

I 

• • * • • * • « * | • 

243 Q. Do you recall on occasion going out to 1123 
Owens Place, N. E.? A. Yes, sir. 

Q. In January 1940? A. Yes, sir, I do, sir. 

Q. Who was with you on that occasion? A. Deputies 
Hare and Ward. 

Q. Was there anybody else at that place on the night you 
all got in there? A. Mr. O’Brien. 

Q. Anybody with Mr. O’Brien? A. No, sir. 

Q. WTiere did you meet Mr. O’Brien? A. I don’t remem¬ 
ber. I saw Mr. O’Brien there; I don’t remember wherq he 
came from. 

Q. You might tell whether or not you entered the prem¬ 
ises at 1123 Owens Place, N. E.? A. Yes, sir. 

Q. And the manner of making entry? A. Well, Mr. W^rd 
rang the bell twice—I think once or twice, and Mr. 
346 Foreman opened the door, I would say, wide enough 
for two men to walk in; Mr. Ward walked in an(i I 
walked in with him. 

Mr. Foreman said, “Shut the door. It is cold out ther^.” 
And grabbed the door and pushed it shut. 

Q. Had you known Mr. Foreman before that night? I A. 
No, sir. 

Q. These men that you referred to are here in court, £re 
they? A. That is right. 

Q. WTiere was Mr. Hare at that time? A. Mr. Hare yras 
around back. 

Q. He had not stayed while the doorbell was being rurjig? 
A. No, sir. 

Q. WTiere was Mr. O’Brien at that time? A. I dop’t 
know. I think Mr. O’Brien was down at the bottom of the 
steps. I am not sure on that. 
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Q. Now, what occurred after you had entered the prem¬ 
ises and Mr. Foreman had said, “Shut the door. It is cold 
out there.”? A. Mr. Ward told him he had a paper—told 
him he was a special officer and showed him his badge as 
he walked in, and he got inside and read the paper to him 
and gave the paper to Mr. Foreman to read, and by that 
time Mrs. Foreman was coming down the steps, 

347 swearing and using very abusive language, and he 
also gave the paper to Mrs. Foreman to read. 

Q. To Mrs. Foreman? A. Yes, after Mr. Foreman got 
through with it. 

Q. Did she read the paper? A. Yes, sir. 

Q. Did Mr. Foreman make any expression as to the valid¬ 
ity of the paper before he handed it over to Mrs. Foreman? 
A. I don’t think so. 

Q. Now, was there anything said about the validity of 
the paper after it was handed over to Mrs. Foreman? A. 
I don’t remember whether there was or qot. 

Q. Well, now, tell us what occurred after that. A. Well, 
Mrs. Foreman called us all kinds of names and told us that 
Mr. McLaughlin was not there; she did not know where 
he was; so we proceeded to go downstairs to look in the 
cellar. 

Q. When you say “we” who do you mean? A. Mr. 
Ward and myself. 

Q. Did you go in the cellar? A. We started down, and 
then Mrs. Foreman stood there and tried to choke us off, 
and Mr. Ward standing around said he went down and 
found Mr. McLaughlin down there. 

348 Q. Prior to that time had anybody gone upstairs; 
attempted to go upstairs? A. No, sir. 

Q. At any time did you ever attempt to go upstairs? A. 
No, sir. 

Q. And immediately after the discussion in the hall after 
the entry, Mr. Ward went downstairs? A. Yes, sir. 

Q. Did you follow him? A. Yes, sir. 

Q. What did you find down there, if anything? A. We 
found Mr. McLaughlin sleeping on a cot, a little bed there, 
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and Mr. Ward told him he had a paper for his arrest, he 
was placed under arrest, and he proceeded to get out of bed 
and get dressed, started to get dressed, and then Mr. Fore¬ 
man came downstairs and said, “You are not going to take 
my brother-in-law out of here,” and he picked up a flatiron 
in back of a corner there and attempted to strike me w^h 
it and Mr. Ward hit him and pushed him down and took t|be 
iron away from him. 

Then Mr. McLaughlin started to fight, and hit me a couple 
of times, and I devoted my attention to him. 

Q. Well, during any of that did the lights go out? A. Yes, 
sir, the lights went out when Mr. McLaughlin picked up tjie 
iron. 

349 Q. Went out when he picked up the iron? A. Y4s, 
sir, evidently knocked something off and disconnected 

the light in some way. 

Q. From where did he pick up the iron? A. Sir? 

Q. From where did he pick up the iron? A. Well, right 
behind him. It must have been on a little table or shelf 
or something behind him, reached over and grabbed it like 
this (indicating). 

Q. You say he reached back for it? A. Like this (indi¬ 
cating). 

Q. Was that an ordinary flat iron, or a so-called sad iroji, 
or was it an electric iron? A. An electric iron. 

Q. An electric iron? A. Yes, sir. 

Q. You don’t know whether the electric attachment w^s 
intact at the time he picked it up, then? A. No, sir. 

Q. And ho started to hit you with it? A. Yes, sir. 

Q. Where were you standing at the time? A. I was riglit 
diagonally across from him. 

Q. Where was that with respect to Mr. McLaugty- 

350 lin’s bed? A. Right alongside the bed. Mr. Mc¬ 
Laughlin’s bed was there, and I was standing right 

alongside of it. 

Q. What was Mr. McLaughlin doing? A. He was get¬ 
ting dressed. 
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Q. Was anybody else in the cellar at the time this oc¬ 
curred? A. Just Mr. Foreman, I think. 

Q. Just Mr. Foreman; did Mrs. Foreman ever come into 
the cellar? A. Yes, Mrs. Foreman came down swearing 
and cursing and raising Cain. 

Q. Wait a minute—did she go down before the light went 
out or afterwards ? A. I think she was there when the light 
went out. 

Q. She was there when the light went out? A. Yes, sir. 
Q. Was there a young girl there? A. I didn’t see any 
young girl. 

Q. Did you ever see a young girl there? A. No, sir. 

Q. You did not. 

What did Mr. Ward strike Mr. Foreman with? A. I think 
he hit him with a blackjack. 

The Court: Where did he strike him ? 

The Witness: Struck him across the head, I think. 

351 By Mr. Bilbrey: 

Q. Did he continue striking him with a blackjack? A. 
No, Mr. Foreman went down and he said, “I got enough; 
I got enough; I won’t bother you any more.” 

• ft#*##**#* 

t 

355 By Mr. Bilbrey: 

Q. Mr. Greene, at the adjournment you were testifying 
about what had occurred in the basement, but I don’t be¬ 
lieve you had quite finished the description of the occur¬ 
rences there. 

Would you please take up and go ahead, and would you 
mind summarizing, just briefly, what you have already tes¬ 
tified? A. Well, we went in the basement, Mr. Ward and 
myself—I followed Mr. Ward down and Mr. Ward placed 
Mr. McLaughlin under arrest and then Mr. Foreman came 
down and said, “You are not going to take anybody out of 
here; you are not going to take my brother-in-law out of 
here”, and proceeded to try to interfere, and back over in 
the corner on a shelf, like, behind him was an electric iron 



standing there right across from him, right next to Mij. 
McLaughlin, and he reached back and picked up the iroiji 
as though to hit me with it and Mr. Ward hit hinti 
356 and he went down to the floor, and he said, “I hav^ 
got enough; I have got enough; I won’t give you any 
more trouble.” 

Mr. McLaughlin at that time was dressing, and then Mrsj. 
Foreman came down and she was cussing and swearing and 
calling us all kinds of names, vile names, and by that tim^ 
the lights had gone out. 

Meantime a lot of the excitement had quieted down, anq 
we had them both in handcuffs. 

Q. Were the lights ever restored? A. Yes, sir. 

The Court: Excuse me, but did the Court understand you 
to say that he first struck you? 

The Witness: He attempt to strike me with the ironj 
picked it up like this (indicating) to strike me, Your Honori 

By Mr. Bilbrey: 


Q. Who restored the lights? A. I don’t know. 

Q. They were restored? A. Yes, sir. 

Q. How many times did Mr. Ward strike the plaintiff 
here? A. I don’t know. 

Q. How many times did you see him? A. I saw hin^ 


once. 
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Q. Once, and the lights had not yet gone out, had 
they? A. Just going out. 

Q. Just going out at the time? A. Yes, when he pulled 
his arm back. 

Q. And you were struck also, were you? A. Yes, sir;! 
Mr. McLaughlin struck me several times. 

Q. Now, when these men were taken out, were the^ 
bloody, were their shirts bloody? A. No, sir; I don’t re¬ 
member Mr. Foreman having any blood on him. 

Q. How about Mr. McLaughlin? A. Mr. McLaughlin, I 
think had a black eye, for he had a black eye the next day, 
he was bruised up a little bit; he hit me twice, and I hit 
him, and then Mr. Hare— 
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Q. Mr. Hare was in the basement at that time? A. Yes, 
sir. 

Q. Now, did you see both of these men the next day ? A. 
No, sir; I didn’t. 

Q. That is, McLaughlin and Foreman? A. I just saw 
Mr. Foreman the next day. 

Q. The next day? A. Yes, sir. 

Q. What was his appearance the next day? A. Well, Mr. 
Foreman, I think, was all right—I don’t remember anything 
unusual about him. 

359 Q. Just refer briefly to the time that you entered 
the house and were standing in the hall, did anybody 

push anybody around there? A. When we first entered, 
it was all peaceable. The door was wide open, as I told you, 
and we both walked in there. The door stayed open, I 
would say, for a minute or so, and Mr. Foreman said, “Close 
the door, it is cold out there”, and he slammed the door 
and I think as he slammed it he might have hit Mr. Ward. 

Q. Where was Mr. Ward? A. He was standing right as 
you go into the door, inside. 

Q. Well, specifically, did you see Mr. Foreman push Mr. 
Ward with his hands after? A. Not at that time, I didn’t. 

Q. All right. Did you see him do it at any time ? A. Oh, 
yes; later on. 

Q. Where did that occur? A. Well, that occurred in the 
cellar, and I think he pushed him in the hall, but I think 
Mr. Foreman intended to push the door closed, and pushed 
Mr. Ward at that time. 

Q. In other words, the time in the hall he did not push 
him with his hands, he just pushed the door closed? A. 
Just pushed the door closed, yes; he said, “It is cold 

360 out there, close the door”. 

When he got through reading the paper. 

• •*••••••• 
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Cross examination 

• By Mr. Offutt: 

Q. You say you think Mr. Foreman pushed Mr. Ward in 
the hall but you think he did it for some other reason than 
trying to get him out? A. Well, at that time, the door was 
open, Mr. Offutt, and Mr. Foreman said, “Close the doofr, 
it is cold in here”, and Mr. Ward was standing here (indi¬ 
cating) and I was standing here (indicating) and we were 
right in the way of Mr. Foreman closing the door, and he 
just brushed past as he slammed the door. 

Q. What do you mean, brushed past; do you mean yah 
all rushed in when he opened the door? A. No, the doc|r 
was wide open; he opened the door and said, “Come ri 
in”. 

Q. He opened the door and said, “Come right in”? A. 
Opened the door that wide (indicating). 

Q. Did he know you ? A. No, sir. 

Q. Did you know him? A. No, sir. 

• •#•#••#• !• 

361 By Mr. Offutt: 

Q. You mean the door was pushed in? A. No, I said Mr. 
Foreman wanted to close that door, and he brushed past 
Mr. Ward after we were inside. 

Q. What was he doing—you said something about Mr. 
Foreman pushing Mr. Ward in the hall, but you thought 
he pushed him for some other reason ? A. When he wanted 
to close the door, we were in the way, and he just—there 
was not room for him to go through, and he just saic|, 
“Close the door,” and he came over by the door. 
»«•••*•*#* 

363 Q. I didn’t ask you that; I asked you, do you meaii 
to tell this Court and jury that it is your testimony 
that it was not until after the fight began downstairs that 
he said he didn’t think you had a right to come in on that 
paper? A. No, he had argued with us upstairs. 

i 

i 

I 
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Q. About that writ, wasn’t it? A. Yes. i 

Q. And that was just as you came in the door? A. No, i 
we had been in there four or five minutes. He read 
364 the paper, and his wife read the paper, then he 
started to get boisterous. 

**•••••**• 

Q. What had you or any of the others said about taking i 
anybody out before that? A. He told him—Mr. Ward told i 
him he had that writ for McLaughlin, and that he was i 
going to take him out of there. 

• * * # # * • # * * 

366 • Q. What were your instructions as to meeting Mr. 

O’Brien? A. My instructions were to go out there i 
and make a peaceable entry, and seeing we had had trouble 
before, they sent three deputies out there so that they 
wouldn’t have any trouble, to be sure to make a peaceable 
entry. 

• ••••*••* #i 

369 Q. Now, isn’t it a fact, Mr. Greene, that after you 
got into the house, as you went in the house for the 

first time, I mean, after you entered the entrance door, that 
Mr. Foreman said to you while you were entering, “This 
is my home, you have no right to come in there this way”, I 
or words to that effect? A. No; I don’t think he said any- ; 
thing like that. i 

Q. You would not deny he said that, would you? A. Well, I 
I believe I would. If I remember correctly I think Mr. 
Foreman said, “Let’s see the paper”, and he read the 
paper, and then Mrs. Foreman ran downstairs and she said, 
“Let me see it too”, and grabbed it. i 

Q. Now, when he said, “Let’s see the paper”, where was 
the paper then? A. Mr. Ward had it. i 

Q. Didn’t he have it in his pocket, have his hand in his 
pocket getting it out? A. No, he had it in his hand 

370 when he walked in there; he had his badge in his 
hand, and a paper, and when he got in he had the 

paper in his hand and read it to Mr. Foreman. 




Q. He had it in his hand, do you remember? A. He went 
in the door and showed his badge and said, “I am a Federal 
officer, from the United States Marshal’s Office”, and he 
had the badge in his hand. 

***#***#•• 

373 Q. Didn’t he in substance raise the question or 
something like that, that the paper did not give you 
any right to come in? A. He questioned the authority to 
take McLaughlin out; I don’t think he said anything about 
coming in. 

#»**##**•• 

375 Q. Then, do you deny these two questions were 
asked you about getting out, this is my home, atid 
that paper does not give you any right to come in; was that 
said by Mr. Foreman? A. I don’t remember him saying it. 

Q. You would not deny he said it? A. I don’t remember 
him saying it. 

# * # # # # * * # 1 # 

380 Q. Would you mind showing us, with this iron, 
just how it was when you saw it, if you remember 
where it was, and where Mr. Foreman had it? A. Well, it 
was on a shelf like that (indicating) or table, or somethiiiig, 
back against the wall and Mr. Foreman was backing up tl]iis 
way (indicating) against the wall, backing up all the time, 
and he reached back and got the iron like this (indicating) 
and brought it up like that (indicating). 

Q. You saw him to do that? A. Yes, he attempted to 
strike me with it. 

Q. Where were you at that time ? A. I was standing ri^ht 
alongside Mr. McLaughlin’s bed, I was right here (indicat¬ 
ing), I was standing here (indicating), and Mr. Foreman 
was right in front of me. 
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388 Edward G. McConnell. 

• ••••••••• 

Direct Examination 
By Mr. Hill: 

Q. Please state your full name. A. Edward G. McCon¬ 
nell. 

Q. Where do you live? A. 219 Adams Street, N. W. 

Q. What is your business? A. I am a taxi driver now. 

Q. W r ere you ever employed by the United States Gov¬ 
ernment? A. Yes, sir. 

Q. In what capacity? A. Deputy marshal. 

Q. Over what period of time? A. About nine years. 

Q. When did you leave the marshals’ office? A. 

389 Oh, about three or four years ago. 

Q. Back in 1939, did you ever have occasion to come 
in contact with Mr. Harry B. McLaughlin? A. Yes, I did. 

Q. W 7 hat was your contact with him? A. Well, there was 
—I believe it was a contempt of court order or an adjudi¬ 
cation to arrest him, I believe it was arrears in alimony— 
I don’t know, I think that is what it was. 

Q. Do you recall now where he lived at that time? A. 
Well, I believe he lived over in Northeast in Owens Place, 
I believe it was. 

Q. Did you arrest him there? A. No, we didn’t. We took 
him down below there on Florida Avenue. 

Q. Did you try to find him at that address? A. W'ell, it 
seems to me like I did before—yes. He was not there— 
that is, he was not in the house at that time. 

Q. On the occasion you arrested him you say you found 
him on the street at what location? A. I believe it was 
around Florida Avenue and West Virginia Avenue. 

Q. Is that in the vicinity of 1123 Owens Place? A. Close 
by, yes, sir. 

390 Q. V 7 as anyone with you on that occasion? A. Mr. 
O’Brien, the attorney. 

Q. Mr. John J. O’Brien? A. That is right. 
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Q. What was he doing with you? A. He had made ar¬ 
rangements with me to go out to look for him that evening; 
I didn’t know the man myself. 

Q. What did you do with Mr. McLaughlin ? A. I took Mm 
over to the District jail. 

Q. When you got him to the jail did he have any property 
with him ? A. It seems to me like he had a guitar, or a rnijisi- 
cal instrument with a red string around his neck, I believe. 

Q. What happened to the guitar? A. Why, he asked ^Ir. 
0 ’Brien to take it back to his house for him. 

Q. Where did he ask him to take it to? A. Back to [his 
home, I think, that Owens Place. 

Q. Yes; did he take it there to your knowledge? A|. I 
went with Mr. O’Brien when he took it back. He toolj it 
back there and he proceeded to park the car and no m<j>re 
than had he took up the guitar on the porch—I sat in the 
car, and I don’t know what was said, but this lady at the 
door, she took— 

391 Q. Would you recognize her if you saw her? !a. 

Would I recognize the lady again? I believe that 
is the lady sitting back there—I am not positive about tljat. 

Mr. Hill: Let the record show that is Mrs. Foreman. 

By Mr. Hill: 

Q. What happened then ? A. Anyway she struck him w;th 
it as he came down to the car, and I don’t know where he 
went from there, I mean he took me to where I was goibg 
and he went on. 

Q. Did Mr. Foreman— 

The Court: Gentlemen, this testimony is not being ob¬ 
jected to, and the Court, as I said yesterday, does not want 
to inject itself into this matter. Of course, sometimes tes¬ 
timony of this kind is admissible on cross-examination, par¬ 
ticularly for purposes of testing the credibility of the wit¬ 
ness, but the Court does not see, as affirmative testimony, 
it is admissible on any issue— 

Mr. Hill: Does Your Honor move to strike it out on his 
own motion? 
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Mr. Offutt: I am objecting to it, if Your Honor please. 
The Court: Objection sustained. 

Mr. Hill: I offer this testimony in good faith— 

The Court: There is no question about your good 

392 faith. 

Mr. Hill: I know, but I think I have a right to cor¬ 
roborate the reasons those marshals expected trouble there, 
and this is part of it, in so far as it shows an assault on the 
man, and it corroborates the reasons he gives for the 
marshals being prepared. I think it is pertinent to the is¬ 
sues, and for that reason I offer it, and if Your Honor 
strikes it out— 

The Court: You may be right about that. Proceed. 
Mr. Hill: We have finished the testimony. That is all. 

• •**•••#*• 

Cross-Examination 
By Mr. Offutt: 

##*#*#*#** 

393 Q. Do you recall—see if this refreshes your recol¬ 
lection—serving a rule at the same time at this 1123 

Owens Place, just a month before, in April? A. That is 
right, I did; I believe I did; that is right. 
*##*###*'** 

394 Q. So you made an arrangement with Mr. O’Brien 
to go with you, didn’t you? A. That is correct. 

Q. When you got out there, did you go to the house first 
to see if he was there? A. Yes, we did. 

395 Q. Yes. Now the reason you went to that house 
was because that was the address given, is that right? 

A. I guess so, I think so; anyway we went to the house. I 
think we went to the house first. 

Q. He was not there? A. That is right. 
#•*#*#***# 

Q. Now he didn’t ask at that time if he could not have 
the banjo left up there with his sister, where you later went 
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with Mr. O’Brien? A. He wanted it left at home, I know 
that. 

Q. Was it a matter of just going four or five blocks jvith 
him in order to take it up there at that time, is that 

396 right ? A. That is right. 

Q. That could have been done if Mr. 0 ’Brien wj>uld 
have permitted it, couldn’t it? A. No, Mr. O’Brien was| not 
asked for that. The writ said, if I recall correctly, to take 
him right to the District jail. 

• • • • • • * • * j * 

397 Charles H. Ward. 

# * * # # # # « # | • 

Direct Examination 

By Mr. Bilbrey: 

Q. Your name is Charles H. Ward? A. Yes, sir. 

Q. You are one of the deputy marshals of the United 
States for the District of Columbia? A. I have so 

398 been employed for the past 12 years. 

Q. Mr. Ward, going back to the 12th of January 
1940, you had occasion, I believe, to execute a commitnjient 
warrant at 1123 Owens Place, N. E. 

Will you please tell the Court and jury what was done 
after you arrived at that place ? A. We arrived at the prem¬ 
ises, Deputy Hare was let off at the rear of the premises, 
and Deputy Greene and myself drove around to the front 
of the premises, and got out of our car, and Mr. O’Brien 
was there, and he had driven up in his automobile. 

I went to the front door, rang the bell, about two minutes, 
and rang it again, and the door was answered by a man 
whom I later learned to be John Foreman. He opened the 
door, I showed him my badge—I had it in my left hand— 
and told him that we were Federal officers, deputy United 
States marshals, and that we had come there to arrest a 
man by the name of McLaughlin. 

He stepped into the house and it was cold and he at- 
* tempted to shut the door and, as he did, he just brushed jmy 
shoulder. 
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Deputy Greene was behind me— 

Q. What brushed your shoulder? A. The edge of the 
door. I showed him the writ, told him what it was, allowed 
him to read it, and he asked me and said, “Do you 

399 have any right in here?” 

I said, “Yes, sir, I have an order of the court 
which commands me to arrest Harry McLaughlin,” and at 
that time I heard a voice, whom I later identified to be 
Mrs. Foreman, and she came down from upstairs, “You are 
one of those yellow Federal sons of bitches,” and when I 
showed her the writ and told her what it was, I presented it 
to her and allowed her to read it, read the writ. She did 
that, and.the writ was handed back to me, and I told her 
that I had a warrant and had received information that 
McLaughlin could be found in the premises, and that is 
what thev knew I was there for. 

mt 

With that she attempted to block my forward motion 
into the dining room. 

Q. Now, just what action did this attempt take? Just 
describe, if you can, to the Court and jury, just what her 
action was in the attempt. A. Well, she was—she stood up 
between the door and the bathroom like that (indicating). 
She said, “You are not going to get him.” 

I moved to the left and she moved to the right, I swung 
around her and vrent downstairs and found Harry Mc¬ 
Laughlin. I recognized him. Then I placed him under 
arrest, and told Harry to get his clothes on. 

Q. When you say you placed him under arrest, 

400 just how did you place him under arrest? A. I 
walked over to him and touched him and told him, 

“Harry, you are under arrest,” and showed him the writ. 

Q. Did he say anything in response to your statement 
that he was under arrest? A. He says, “0. K.,” and 
started to put his clothes on. 

Q. And when that occurred, who was in the basement be¬ 
sides yourself and Harry McLaughlin? A. Deputy Greene. 

Q. Anyone else? A. Not to my knowledge at that time. 
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Q. Well, did anyone else ever come into the basement? 
A. Yes. 

Q. Who? A. Mrs. Foreman came down and told Harry 
to take his time. 

1 ‘You don’t have to rush; take your time.” 

Then, a little later a young girl, who I understand is 
Mrs. Foreman’s daughter, she came downstairs and paid, 
“Uncle Harry, take your time, you don’t have to do jvhat 
these men tell you. Take your time.” 

I said, “Young lady, please don’t do that. You are just 
adding fuel to the fire.” 

Q. Did you make any attempt to assault this ybung 

401 lady ? A. No. 

Q. Did you say to her, “If you don’t shut up, jl am 
going to take you along”? A. No, not to the young giipl. 

Q. Did you say that to anyone else ? A. I may have said 
it to Mrs. Foreman, as she was heckling me all the time. 

Q. What do you mean by heckling? A. Well— 

Q. How did she do it? A. Well, I placed McLaughlin 
under arrest and told him to get dressed; he was dressing 
and she came down and told him to take his time. 

We wanted to get in there and out peacefully, witjhout 
any trouble, because we were told that we were goiijg to 
have trouble on those premises. That is the reason I had 
Deputy Greene along. 

Q. And was Mr. Hare around in the basement atj any 
time that you were down in the basement? A. Hare came 
into the house later. He had been listening from the l|)ack, 
and he heard voices, and presumed I had arrested McLaugh¬ 
lin. He didn’t come around—I later learned that he (fame 
to the front door. 

Q. You have not described what occurred in the 

402 basement from that time on, after you placed him 
under arrest and told him to start dressing. A. Mrs. 

Foreman came down and told him to take his time dressing 
and not to put his clothes on and to put them on as usual 
and John Foreman came downstairs and he looked—then I 


i 

i 
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remembered that I knew John Foreman when I used to 
work in the electrical business. I worked for a concern, and 
John worked for John Oldenwald around the corner—1 
looked and then I remembered—he had taken his glasses 
off—he had glasses on when he answered the door. 

Q. When he came into the basement he had no glasses on ? 
A. He had no glasses on. 

Q. How was he dressed when he came in the basement, 
if you know? A. Well, he had pants on and shoes, and he 
probably had a pajama top on and a little jacket. That is 
my best recollection; it has been six years ago. 

Q. Now go ahead and describe what occurred. A. He 
came to the cellar and he said, “You are not going to take 
my brother-in-law out of here.” 

I didn’t want to have any trouble with Mr. McLaughlin, 
and I could see that we were going to have trouble. I tried 
to stop it. 

I showed him my badge of office again and I showed 
403 him the writ and I said you can read it if you want 
to, and then I told him, I said, “I want to take your 
brother-in-law out of here.” 

I pulled my handcuffs out of my pocket, and then when 1 
proceeded and had gotten two steps toward McLaughlin, at 
that time Foreman reached around on a little table to his 
right and he picked up a flatiron. I saw his arm come up, 
and as it started up I reached for my blackjack, and it was 
coming down towards Mr. Greene’s head, and I hit Foreman 
on the arm and knocked the iron out, and with that we 
tussled. I dropped Foreman. 

I later learned I knocked the lamp off the desk, and then 
the lights went out. Foreman hit me and I hit him, and 
Foreman said he had enough, and I put my flashlight on 
and as I did that the cellar lit up and I placed Foreman 
under arrest for assaulting an officer. 

Q. Now, how many times did you strike him? After the 
first blow? A. Possibly once or twice. I grabbed him, I 
tackled him. He hit me around the face once. I was duck¬ 
ing on account of my glasses. 
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Q. After the lights were turned on, do you remember alny 
blood on his clothing or on McLaughlin’s clothing? [A. 
Not on McLaughlin’s clothes or Foreman’s, but McLaughJin 
did have a bruise around his eye, he had swung at 

404 Greene, at Deputy Greene, and hit Deputy Greene— 

Q. I am talking about blood on their clothing. 4- 
No, I didn’t see any. 

Q. Did you see either one of these men the next moitn- 
ing? A. Yes, sir, I took McLaughlin—I took them out lof 
the house, or at least I started to go out of the house. We 
arrived up in the hallway and we were stopped and asked 
if we would put a coat on Foreman. McLaughlin had al¬ 
ready dressed. I said, “Yes, we didn’t want any trouble 1 ^” 
and we started to remove these handcuffs off of Forema|n, 
and with that the lights went out again, and I just snapped 
the cuffs back on him again and I said, “Now I am sorry — 
when the lights turned out—I am sorry.” We wrapped a 
coat around him because we didn’t want any more trouble 
there; we wrapped the coat around him and walked out and 
reached the car and proceeded in the direction of No. 9 pre¬ 
cinct a few blocks from the place, from the Foreman resi¬ 
dence, a scout car of the police came up and they said, “We 
heard there was an officer in trouble.” 

I said, “Well, everything is in order, and we are goipg 
to the precinct.” 

They said, “0. K.,” and we immediately proceeded to tl|e 
precinct where we left Foreman and booked him, “Hold fdr 
the United States Marshal,” because the Commis- 

405 sioner was in bed and we could not arraign him at 
that time. 

With that, in pursuance of the order of the court direct¬ 
ing us to arrest McLaughlin and put him in jail, we did so 
and we went on our way. 

The next morning, early, at a time between six and seveh, 
probably, we went to the precinct and got John Foreman 
out and took him down to the marshal’s office, so that wje 
could have him before the Commissioner when the Conj- 
mission opened up that morning. 
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Q. What was his physical condition when yon took him 
out of the precinct and took him to the marshals 7 office? 
A. His physical condition was good. The only thing I 
saw, I noticed John didn’t have a pair of sox and when his 
young stepdaughter arrived at the marshals’ office we lent 
him a quarter and sent her over to buy him a pair of sox. 

Q. Well, I mean did he have any cuts around the head 
or face or anything of that kind? A. None that I could 
see. 

Q. Mr. Ward, coming back to the entry as to the door, 
you say the door was opened by Mr. Foreman. Did Mr. 
Foreman have any objection to your coming in, or indicate 
that he wanted you to get out of the house? A. He didn’t 
make any objection until I told him we came there. This 
was—I don’t know which way you can interpret it—until 
I told him we came there to arrest a man by the name 
406 of Harry McLaughlin. Then he began to try to shut 
the door to try to keep us out, that is, tried to close 
it, whether on account of the cold or not, I don’t know. 

Q. I mean, did he make any statement to that effect? A. 
He asked us if we had any right to come there. I said here 
is the court order directing us to arrest him and put him 
in jail, and I allowed him to read it, and I allowed his wife 
to read it. 

Q. Did he say anything about he wanted you to immedi¬ 
ately leave the house? A. No, sir. 

Q. While you were up there? A. He said, “Well, if you 
got the right, I guess you have.” 

Q. You referred to an iron. I hand you an iron that has 
been—well, it has several tags on it, but the one by which 
it may be identified is— 

The Court: The only question is whether it looks like 
that iron. 

He cannot possibly tell whether it is the same one or not. 

The Witness: Your Honor, may I answer that? 

Mr. Bilbrey: I want to identify it in the record that it is 
this iron. 
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407 The Witness: That is the iron that was used that 
night. 

That is my handwriting and the date, January 13, 194(j). 
I have a note—do you want me to read that? 

Mr. Offutt: I have no objection. 

The Witness: The United States v. John J. Foremaij, 
1123 Oats—that is scratched out—Owens Street, N. E., mV 
name in my handwriting, C. H. Ward, Gordon B. Greeny, 
and A. P. Hare, and I further had this at the United States 
Commissioner’s that morning, and as a result of that 1 
made a notation, 0. C. 1-13-40. 

By Mr. Bilbrey: 

Q. Is that the iron that Foreman reached for—you sa^ 
he reached for it? A. That is the iron he had in his han<^ 
and was bring dowm over Deputy Greene’s head. That is 
the iron. After the scrap, I took that in evidence. 

*##****#* 

Cross-Examination 

i 

By Mr. Offutt: 

*#•#**#•*<’ 

410 Q. When he gave you the process to serve, there 
was some discussion about whether you had the righl; 

to break into the premises if they would not open the door^ 
wasn’t there? A. The discussion was about the possibly 
harm that might come—a deputy had been threatened, anc. 
we had used that opportunity to call up and see Mr. Fihelly) 
the United States Attorney. 

Q. Did you discuss at any time with Mr. Kearney oif 
did he discuss with you or with anyone in your presence' 
discuss the question of whether you had a right or any 
other marshal had a right to forcibly break into that house 
and bring out Harry MeLaughlin? A. Mr. Fihelly gave an 
opinion, gave us an opinion which we did not follow. 

Q. Did Mr. Kearney tell you you had a right to go 

411 in there? A. In what way? Forcibly? 
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Q. That is right. A. No, he told us that we could 
not force our way in. Mr. Fihelly, if I may express the 
opinion, said it was a quasi-criminal and that we could force 
our way in, but we didn’t force our way in. The door was 
opened. I plainly told him who I was, and showed him the 
writ. We stepped in and I remember I was standing close 
to the door, it was cold, it was cold that night, there was ice 
on the ground. 

Q. Coming back to the discussion, were you present when 
Mr. Kearney talked to Mr. Fihelly? A. Yes, sir. 

Q. Where? A. Up in the office of Mr. Fihelly, the 12th. 
To the best of my recollection it was on the 12th. 

Q. The 12th of what? A. January, 1940. 

Q. What time? A. We went out early that morning, we 
had certain warrants— 

Q. What time? A. We started over in Georgetown. 

Q. What time were you in Mr. Fihelly’s office discus¬ 
sing it? A. That was about—in the afternoon, right 
412 after lunch. 

Q. Right after lunch? A. That is my best recol¬ 
lection. In fact, we may have talked to Fihelly twice on 
that matter, I am not sure. 

Q. Take your time and see if you can give us an exact 
recollection. A. I am sure we did talk to Fihelly the day 
before. 

Q. The day before? A. That would be on the 12th. 

Q. You mean by the 12th early in the morning when you 
went in? A. That is right, when we went in on the 13th, 
sir, approximately 2:30. 

Q. Did you discuss whether you had the right to break 
in with Mr. Kearney before he saw Mr. Fihelly? A. 
Kearney said he didn’t like— 

Q. My question, Mr. Ward, was did you discuss with Mr. 
Kearney before you had seen Mr. Fihelly the question of 
whether you had any right to go in there? A. Yes. 

Q. When did that discussion take place? A. In Mr. 
Kearney’s office. 
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Q. That was when Mr. O’Brien brought the paper iii? 
A. When I talked to Mr. Kearney, he and the officer weite 
alone. Mr. O’Brien was not in the office then. 

413 Q. Did you ever discuss with Mr. O’Brien whether 
you had a right to go in? A. Yes, after the thing 

happened. 

Q. Before? A. No. 

**####### \+ 

Q. How did you know what arrangements—did you go 
home from there? A. Yes, sir. 

Q. What arrangements? A. Mr. Kearney called me in-4- 
at that time I was working warrants, and he saic|, 

414 “I have an adjudication here to arrest this man.” 1 

I told him, I said, “Well, Mr. Hare and I plan tp 
get started from the northwest section and make a couple 
of calls over there and we could meet. We would like to 
have somebody for identification, because I don’t remember 
Harry McLaughlin.” 

He said, “Well, what time do you want O’Brien to mee^ 
you?” 

I said, “Well, we will start out about 11:30,” I said, “ancj 
make a couple of calls, say 2:00 o’clock in the marshals!’ 
office here.” 

That was the extent of our conversation on that point at 
the marshals’ office. 

Q. And did you know whether any arrangement had been 
made before that time to have someone go along for identi¬ 
fication? A. That I didn’t know. I know I asked Mr^ 
Kearney if he was going to have someone along to identify 
the man, because I didn’t want to get the wrong man. 

Q. So far as you know, you only asked for someone 1 6 
go along to identify him? A. I can only speak for myself-4 
Q. So far as you know. A. I wanted someone for iden] 
tification, yes. 

Q. Was Mr. McConnell, the former marshal who! 

415 is now no longer in office, discharged just a short tim^ 
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before, was in the office at that time working as a deputy 
marshal? A. I think he was, Mr. Offutt. 

*#•****«*• 

Q. Did you say that Mr. Kearney told you that there had 
been some trouble there between Mr. O’Brien and the oc¬ 
cupant of the house, Mrs. Foreman? A. Yes, sir. 

Q. About Mr. O’Brien claiming that Mrs. Foreman struck 
him? A. Said Mrs. Foreman hit him over the head with a 
mandolin or guitar. 

Q. Did you remember that they said Mr. McConnell was 
the marshal who was along at the time? A. I don’t remem¬ 
ber mentioning the deputy. They may have. I know there 
was a deputy there at the time, yes, sir. 

Q. They told you about what occurred when they were 
arresting Mr. McLaughlin at that time, didn’t they? A. 
He said that they had trouble, so that O’Brien was hit 
once before, and he said Hammond told him the last time 
he was out there he had some threats made against him, 
that the next deputy that came out there would be 

416 shot, so that was the reason that I asked for an 
extra man. I had Deputy Greene to help— 

Q. You asked for extra help? A. Yes, sir. 

Q. That was the way it came up? A. Well, I know I 
asked for him, yes. 

Q. You had Deputy Greene assigned, you just said? A. 
Well, I knew Greene was the man given to me. I told 
him that I needed some help on a job like that to avoid 
trouble. 

• *•#*#***• 

Q. By the way, was there any reason why you didn’t 
get Mr. McConnell to go along with you, why he could 
not go along and identify the man, having placed 

417 him under arrest once before, just a short time 
before? 

«#•**#*••• 
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A. No, I don’t know of any particular reason, that is, afcsr 
other reason. 

• # • * * # # * #|« 

* 418 Q. What was the reason you picked 2:00 instead 
of going out earlier? A. Well, we had planned ojir 
night’s work ahead of time, and Mr. Kearney says, “Whjat 
time can you go there,” and I said, “Well, we are goihg 
home to go to bed now in the afternoon, and after we egt 
our supper we will get up about midnight and start out/’ 
and I said, “We got two calls over in Foggy Bottom over 
on 22nd Street”— 

Q. Northwest? A. Northwest. 

I said, “We can probably meet him about 2:00 o’clock £t 
the marshals’ office.” 

Q. You say you had two other matters before this one? 
A. Yes. 

Q. Do you know what those matters were? A. I doni’t 
remember the names, but I do know that they were juve¬ 
nile warrants, to the best of my knowledge. 

419 Q. Juvenile warrants? A. Yes, sir. 

Q. Now why did you have to serve those juvenile 
warrants ahead of this, earlier than this paper you were 
going to execute? A. At the time, sir, I think I lived ovejr 
in that section of the city, either in Georgetown or in B<?- 
thesda—no, I lived at Bethesda that time. Hare lived ovejr 
on the forty-some hundred block of Garfield, and I woulfl 
bring the car from Bethesda and pick Hare up, and We 
would take the nearest call— 

Q. Do you know what time you served these other papers, 
the two other papers? A. Sometime between 12:30 and 
2:00 o’clock, sir. 

Q. And that is all you had? A. That is right, just about 
half or three quarters of an hour to make an arrest. Yoii 
got to get in the place, you arrest the person, and you get 
them to a cell. They are all undressed at that time in th^ 
morning. You got to give them a chance to get their clothes 
on, get dressed, and then you take them to the precinct an<jl 
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book them, because our office is not open at that time in the 
morning, you book them “Hold for United States Marshal,” 
and go on to the next case. , 

So, it takes approximately three-quarters to an , 

420 hour in each case. , 

Q. The other case, where was the other case? A. j 
It was over in that vicinity. 

Q. 22nd Street? A. Between 21st and 22nd street on 
K— 

Q. 21st and 20th? A. No. 3 precinct, I don’t know , 
whether we got the man we looked for that night, Mr. Of- 
futt. I would have to consult my record. 

Q. You cannot remember that? A. I say I think I re¬ 
member we had a couple of calls. I am not positive of that, 
sir. 

Q. So, when you got out of the courthouse, was Mr. 
O’Brien there? A. He could have been, or he could have 
arrived a minute or two later. 

• # • # * * # * * * | 

421 Q. I didn’t ask you that. I asked you, Mr. Ward, 
if you considered the question of whether the door 

might not be opened if you rang the bell. A. If the door 
was not opened and I didn’t get no answer, we would go on ' 
to the next case. 

Q. You discussed that at the time? A. It could have 
happened. 

Q. Can you explain to the jury—do you know when it 
was you went up to Mr. Fihellv’s to find out if you could 
break in on that kind of warrant, and then you came to the 
conclusion that you were not going to break in; if you could 
not get in, you would go on about your business? 

• #•#*##•#• 

422 Q. Will you explain, if you can, Mr. Ward, why, | 
after you received the advice from Mr. Fihelly that 

you had the right to break in on that contempt order that 
you did not accept the advice? A. The former advice given 
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to us by Mr. Fihelly was about the threats against a deputy 
marshal was our primary reason we went to Mr. Fihelly to 
get his advice, Mr. Fihelly also mentioned that f^ct 

423 that it was a quasi-criminal case, and we could, if 
we had to, break in, but that was a side-issue, that 

was just Mr. Fihelly’s advice. The primary reason we w^nt 
up there was on account of the threats, and he advised us 
to take more help also. 

Q. Did he advise you why you should take more help, 
what you were to do with help? A. Well, naturally, in chse 
of trouble, the more help you got, the better otf you are. i 
Q. What trouble did you expect? A. Threats had bejen 
made that the next deputy marshal that went there woijild 
be shot. 

Q. Did you know that three deputy marshals had be(en 
there since these threats were alleged to have been macje? 
A. No, sir. 

Q. You didn’t know that? A. No, sir. 

Q. Had you planned, when you went out there, if Fore¬ 
man would not let you in, had you planned to force yqur 
way in there? A. No, sir. We would never force our wjay 
in on that type of writ. 

Q. Not even to the extent of reading this writ to him. A. 
Forcing my way in? 

424 Q. That is right. A. No, sir. 

Q. Well, Mr. Ward, when you got out there, <|id 

you find Mr. O’Brien or meet Mr. O’Brien out in front;of 
the premises? A. Yes, because we had dropped deputy 
Hare off in the rear. 

Q. Yes. 

Now, when you reached the front of this house, ^lr. 
O’Brien was out in front, was he not? A. Yes, sir. 

Q. There was another heavy-set gentlemen with h^m, 
wasn’t there? A. I didn’t see him, although some people 
said that he was there, yes, sir. I don’t remember him.j T 
remember that Mr. O’Brien and Mr. G-reene and myself w^re 
at the front door. 
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Q. Yes. 

Now, when you rang the doorbell, the door was opened 
about a foot, wasn’t it? A. No, sir. 

Q. It was not? A. No, sir. 

Q. How wide was the door opened? A. It was opened 
wide enough as John Foreman looked out and he saw us 
and said, “What is your business?” 

425 I said, “We are Federal officers, deputy United 
States marshals, and we came here to arrest a man, 

Harry McLaughlin. ’ ’ 

##*######• 

426 A. I think Mr. O’Brien was behind him, and 
Greene on my side here—I don’t know, because I 

pushed the doorbell. I waited about two minutes and 
pushed it again. 

Q. Now, when the door was opened, did you step right 
in as soon as the door was opened? A. I stated my busi¬ 
ness first, and then I stepped in. 

Q. What did you say before you stepped in? A. We were 
deputy United States marshals, Federal officers, and we 
have come here to arrest a man by the name of Harry 
McLaughlin. 

Q. You said all that before you stepped in? A. I said 
that, I might have stepped in at the time, sir. 

427 A. That I don’t know, I don’t know about that, be¬ 
cause I thought I was facing Mr. Foreman. I stated 

my business, and he asked us what we were doing there. 

Q. Yes, sir. A. And I told him, and, naturally, at that 
hour of the morning, you would want to know what you are 
there for and I told him. 

***#**#*## 

428 Q. So, when he asked you what you were doing 
there, what did you say then? A. I told him and I 

showed him the writ. 

Q. You pulled the writ out of your pocket? A. My best 
recollection, I may have had it in my pocket, pushed the 





161 

doorbell, and I showed him the writ and told him briefly!the 
gist of it. 

Q. What did you tell him ? A. I told him we had a war¬ 
rant— 

Q. Yes. A. A paper to arrest Harry McLaughlin for 
non-support. 

Q. Now, a warrant—if you had a warrant to arrest jhis 
man, a search warrant, you would have the right to break 
in ? A. That is a different type of warrant. A warrant, as 
I understand it, is an order— 

Q. If you had a search warrant— A. I didn’t have a 
search warrant. I didn’t have an arrest warrant for a 
crime. 

Q. You told him you had a warrant? A. I had a War¬ 
rant, an order. 

Q. Then he asked you to let him see it, didn’t he? A. 
Yes, sir, and I showed it to him. 

Q. That is when he said he didn’t think you had a 
429 right to come in, is that right? A. He did say that, 
and I told him, 4 ‘Here is the writ. There is the ^eal 
of the Court.” 

Q. And he told you he thought you had no right to arrest 
this man with that kind of a paper, didn’t he? A. He did, 
yes, sir. 

Q. Yes— A. I told him it was a legitimate court paper, 
and had the seal of the court on it. 

Q. You thought you had a right to go in there, didn’t you 
on what Mr. Fihelly had told you? A. And I was not tak¬ 
ing Mr. Fihelly’s advice, sir. 

Q. You thought you had a right? A. I know we had a 
right to effect an entry. When the Court tells us to carry 
out an order, we carry out the orders of the Court. 

Q. I am talking about going into the house on that kind 
of an order. 

He said you had no right to go in there, didn’t he? |A. 
Yes, he said that. 

Q. You told him you did have a right? A. I won’t 
say that I did. 


430 
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Q. You insisted you had a right to enter to execute that 
writ, I mean? A. Well, that is highly legal, sir. j 

Q. You thought you had a right to go in there to execute 
a writ like that, didn’t you? A. To execute a writ I know 
it is, yes, sir. 

Q. You executed it, even though he was objecting, you 
thought you had a right to execute it against the objection 
to your coming into his house? A. He objected and his 
wife objected, yes. 

#*****•### 

431 Q. Yes. He was in front of you blocking your way 

at that time until the paper was seen by him, was he 1 
not? A. He was reading the paper, I don’t know whether ! 
he was blocking my way—he never blocked my way at all, 
his wife did. 

Q. Yes, and she told you to get out, didn’t she? A. Yes, 
sir. ! 

Q. Yes, and he also told you to get out after he had read 
the paper? A. Yes. i 

Q. Yes, and you stayed in. 1 

**##••*••* 

433 Q. Now, Mr. Kearney—going back to the time you 
went in there, Mr. Kearney told you—before you 
went out Mr. Kearney told you that legally you had the 
right to break in the door to avoid trouble, didn’t he? A. 

No, Fihelly said that. 

Q. All right. Now referring to page 216 of the testi¬ 
mony— A. He may have repeated Fihelly’s words. 

Q. Well, let me—I show you this, referring to your tes¬ 
timony of the same day in the trial befoe, page 216, reading 
from the top question: 

“Question. Now, when you went out your instructions 
were to go in that house and bring that man out. 

“Is that right? 

“Answer. That is right: carry out the order of the 
Court. We were told we might have trouble. 
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“Question. I mean your instructions from |Mr. 
434 Kearney. That is what I am talking about now. j 

“Answer. Yes, to us, to carry out the ordej* of 
the Court, and he so instructed us. 

“Question. I did not ask you about carrying out the 
order of the Court. 

“Mr. Kearney instructed you— 

“Answer (interposing). To try to apprehend McLaugh¬ 
lin. 

“Question. He instructed you to go in the house and if 
you encountered opposition to go in notwithstanding? 
“Answer. He said legally we were entitled to—” 

A. I was quoting Mr. Fihelly— 

Q. Let me finish the question. A. I thought you had fin¬ 
ished it, excuse me. 

Q. “Question (interposing). Didn’t he tell you to go in 
the house and if you encountered opposition to go in Not¬ 
withstanding? 

“Answer. He told me—legally you can, if you hav0 to 
break in the door to avoid trouble. 

“Question. And he told you to do it? 

“The Court. Don’t try to make him say what he jkas 
not testified to, Mr. Offutt.” 

Those were questions in that court ? A. Those are my 
answers. 

* # # * * * # # # j • 

436 Q. Now, this iron, when you first saw it, where 
was it? A. When I first saw it was when John Fore- 

437 man was reaching for it off a little table or st£|nd 
near the light in the basement. 

Q. What were you doing then? A. The minute he went 
for that iron, I started for my blackjack. 

Q. Yes, and what did you do? A. The iron was coming 
down toward Deputy Greene’s head. 

Q. You mean he picked it up—demonstrate how he l}ad * 
the iron at that time. A. Mr. Foreman was standing ri^ht 
where that fellow is standing there, and I was standing 
right here, and Mr. Greene was right here. 
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Q. You were in front of him, Mr. Greene was slightly 
to his left; where was the iron with reference to you? 
A. There was a wall there, there was a wall right here, and 
just in front of the wall was the little stand, and behind 
him was a light. My best recollection is there was a lamp 
on it, and right over here was a cot where Mr. McLaughlin 
had been sleeping. The stairway came down—my best recol¬ 
lection is it is about an 18-foot house in width, and the 
stairway conies down, and Mr. Foreman came down the 
steps. We had been talking and he was, I think he 
438 had put on one shoe and hadn’t gotten the other one 
on, he conies down and says, no one—walked over 
and faces us—“No one is going to take my brother-in-law 
out of this house.” With that I reached in my pocket and 
showed him my badge. I showed him the writ and I said, 
“I am sorry. We have got to take your brother-in-law out 
of here,” and I reached in for my handcuffs and I stepped 
over and put the cuffs on McLaughlin. With that, Fore¬ 
man, who was up against the wall, reached over and 
grabbed the iron and started to bring it down. I saw him 
reach for the iron and I started for my blackjack. The iron 
was coming down. I hit his arm and knocked the iron out 
of his hand. 

Q. Hit liis arm with the blackjack? A. Yes, sir. 

Q. What happened to the iron? A. It fell to the floor sir. 
There is a little dent in it, I believe. 

Q. A little dent in the base ? A. A little dent, yes, sir. 

Q. When did you notice that little dent in the base you 
are talking about now? A. Well, I didn’t notice it until 
yesterday. 

Q. Yesterday. I see. That is the first time? A. That 
is when you subpoenaed the iron and when it was brought 
over. 

*###***#•* 


165 


441 Alexander P. Hare. 

® * * * * # * # *i# 

Direct Examination 
By Mr. Bilbrey: 

Q. Your name is Alexander P. Hare, and you are one 
of the deputy United States marshals for the District of 
Columbia? A. I am. 

Q. Were you in such capacity in January 1940? A. Y^s, 
sir. 

Q. Going back to the year—the night of January 12-13, 
you had occasion to go to 1123 Owen Place N. E. to execute 
a warrant of commitment for contempt. Will you briefly 
describe what was done when you arrived there, what hajp- 
pened, if anything? A. I was stationed at the back part] I 
mean back in the alley at the rear. We arrived there about 
11:25. I took my position in the rear of the house. Aft|er 
the folks had given me enough time to get around tliei(e, 
I was just standing in the back alley there and saw tjie 
light go on in the house. After I stood there | a 

442 minute or so, then I heard a female voice shouting 
and cursing, and then I decided it would be abojit 

time for me to go around to the front door. I proceded 
west to a small alley which runs north and south and lea<jls 
into Owen Place. I mounted the front steps of 1123 arid 
rang the doorbell and a woman answered, opened the doop. 
I told her I was from the Department of Justice, United 
States marshal’s office. She invited me in. Then at thit 
time— 

Q. Now, who was that woman? Did you later identifjy 
the woman by name? A. That was Mrs. Foreman. 

Q. Mrs. Foreman invited you in—pardon me—go aheatjl. 
A. Then Mr. Foreman—I just don’4 remember, he was out 
in a little ball about that time and I told him who I wa|s 
and then she made a remark—“oh, you are another one 
of those vellow sons of bitches,” and came downstairs. 

* i 
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Q. Who was up in the hall at the time that remark was 
made besides yourself and Mrs. Foreman? A. Mr. Fore¬ 
man. 

Q. Anyone else? A. I don’t remember. 

Q. Neither Ward nor Hare were there—I don’t mean 
Hare—I mean Greene. A. They were not there. 

443 Q. Did you know at that time where they were? 
A. Only from seeing the light there in the alley—in 

the basement. 

Q. Then what happened, Mr. Hare? A. Johnny Fore¬ 
man and I had a conversation and I said—he said that I 
w’as not going down in the cellar, the basement, rather, 
and that they were not going to take his brother-in-law 
out. I told him—I think I said, don’t do anything foolish 
or interfere. Then he started for the basement cellarway 
and on the way he went through the dining room. He was 
wearing glasses at the time. He took his glasses off and 
placed them on the dining room table and he went on down 
into the basement and I went down behind him. 

Q. Did you know him before that time? A. Yes, sir. 

Q. How long had you known him? A. Since about 1922 
or ’23. 

Q. How close was that acquaintanceship? A. Well, I 
didn’t work with him, I just knew him occasionally, I never 
worked with him, he used to work for an electrical con¬ 
tractor on submarine motors and I had purchased one or 
two motors and I used always to bring them in there once 
in a whole to be worked on and I knew Johnny, I would 
say, quite well during that period. 

Q. For how long a period? A. I know it was over 

444 two years, because Odenwald died, John Odenwald, 
the electrical contractor, he died. 

Q. Did Mr. Foreman recognize you when you came into 
the house, when he came down? A. I didn’t see him, but 
I imagine he did. 

Q. Well, he spoke to you, did he? A. Yes, sir. 

Q. You had never met Mrs. Foreman before, had you? 
A. No, sir, I had not. 



I 


167 

Q. Now, go ahead—I mean, Mr. Foreman went down¬ 
stairs after he took off his glasses and laid them on the 
dining- room table, he went downstairs into the basement 
and you went down behind him. Now, what occurred down 
there after you got down there? A. Well, when we g|ot 
down the steps there was a daybed, couch, or cot—I doij’t 
know’ what you call it, facing east with the head wdst 
against the west wall, and Mr. McLaughlin was standing jat 
the head of it, putting on his—completing putting on his 
clothing, putting on his clothing and Mr. Greene was stand¬ 
ing over about two feet, I would say, out from the left of tjie 
bed. I took up a position right practically against it, ai^d 
Mr. Ward was to the left of Mr. Greene, and Mr. Foreman 
said, “You are not going to take my brother-in-law oiijt 
of this house,” and he stood there with his back againjst 
the west wall near the shelf or stand, and I don’t knpw 
what it was, it w T as on the wall, and a little to tljie 
445 rear of Mr. McLaughlin was another stand or shelf 
with a lamp on it, and I think at that time he w^s 
cautioned by Mr. Ward—I didn’t say anything, I just stood 
there, but Mr. McLaughlin got dressed, he was not saying 
anything, it looked like in just a matter of a couple of 
seconds everybody would be out of the house, and then 
the next thing— 

Q. When you say he was cautioned, what did you meain 
by that? Cautioned by who? A. Mr. Foreman. 

Q. Mr. Foreman was cautioned? A. Mr. Foreman, l^e 
had not had any words at all except downstairs, I told hirja 
to be careful and not mix up in it. I think I did say l^t 
them decide about it in court. So then Mr. Forema^i 
•reached on this stand or shelf and grabbed this electri^ 
iron and he started it for Mr. Greene’s head. Mr. Ward 
hit Mr. Foreman on the arm and deflected the blow and 
caused the iron to miss Mr. Greene’s head, and then in th0 
ensuing melee, as I call it, why, Mr. McLaughlin took a 
poke at Mr. Green with his fist. The light was knocked 
from the stand and went out. I reached in there and 
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grabbed ahold of Mr. Foreman, Mr. Foreman’s arm and 
Mr. McLaughlin’s arm, and the light came on again and 
they had McLaughlin and Foreman handcuffed together. 

Q. Well, did you see at any other time—did you see Mr. 
Ward, Deputy Ward, beat Mr. McLaughlin over the 

446 head with his blackjack? A. I saw him come down 
w r ith a blackjack, but I don’t know whether he hit 

between the head or the wrist somewhere or the hand. 

Q. Well, going back to the question: Did you see him 
beat him over the head with a blackjack? A. I don’t re¬ 
member. My attention was centered mostly on Mr. Mc¬ 
Laughlin, not Mr. Foreman. 

Q. Now, after the light went on you had them locked 
together with handcuffs; did you notice any blood on Mr. 
Foreman, on Mr. Foreman’s face or head or shirt? A. No, 
sir, not that I remember. 

Q. Did you see him the next day? A. Mr. Foreman— 
well, it was practically the next day, then, I would say, 
after 3:00 o’clock. 

Q. I mean the next day after the arerst; did you see 
him that morning after daylight? A. I left him at No. 9, 
and I think I went to the Commissioner’s with him. 

Q. Did you notice his physical condition at the time you 
went to the Commissioner’s office with him? A. It was the 
same as it was when I took him out of the house. 

Q. Did he have any abrasions around the back of his 
head or neck? A. I didn’t notice any. I didn’t look 

447 for any. 

Q. Did he complain of any? A. No, sir, he only 
complained—the only complaint he made was he wanted a 
pair of socks. I think we went across the street and got 
him a pair. 

Q. In other words, he had on shoes but no socks? A. I 
tliink he had on house slippers. 

Q. Would you say that this flatiron—not flatiron but elec¬ 
tric iron which I now hand you was similar to the one you 
saw in the basement? A. If I look at the tags on it, yes, 
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sir, our name is signed there, January 13, 1940, that is the 
same iron. 


448 Cross-examination 
By Mr. Offutt: 


Q. Now, Mr. Hare, when you went out to the place wliete 
you served this writ, did you see Mr. O’Brien there? A. 
Yes, sir. 

Q. Did you see a heavy-set man that was with him ? 4 - 
I don’t remember a heavy-set man. My station was bacjv 
there in the alley. 

Q. You were stationed back in the alley? A. Yes, sir. j 

Q. Was Mr. O’Brien back in the alley? A. No, I didnlt 
see him back there, because my station was to proceed-j- 
I went to the rear as soon as I got out of.my caif, 
449 i went through the alley and went to the back in thje 
rear of the premises. 


r 


451 


Q. Was any discussion had at that time aboujt 
what you would do if Mr. Foreman didn’t open thj* 
door, or if he opened it and would not let you in? A. Noj, 
the only discussion I remember distinctly was that it wajs 
believed that we would have trouble; we each had a job t^> 
do. After they told me 1 was to take the alley, so that if 
someone ran out the back part I would be there, I lost all 
interest in the other instructions, because I was not goin^ 
in the front door at the time the others were. 1 would tak^ 
up a position on the alley. It was up to me as to how long 
I would stay there and when I thought I should come 
around to the front. 

Q. What trouble was this? What was the discussion 
about the trouble you expected you would get at those premj 
ises? A. There was some threat made to the next deputy 
marshal that came out there to arrest Mr. McLaughlin! 
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Then there was some discussion about a previous attempt. 
I understand some musical instrument was broken over 
Mr. O’Brien’s head. That was just about all that I re¬ 
member. 

452 Q. Yes, was there a discussion had as to whether 
you expected trouble in the house when you went in 
or at the door when you tried to get in, or just what was 
it? A. No, the discussion was not pinned down to any 
specific place or time, it was just in general, that when we 
located Mr. McLaughlin we would probably have trouble 
in placing him under arrest, and it didn’t say whether the 
interference would be from Mr. McLauglin, the family, or 
other persons or what. 

Q. You are sure there was no discussion about what to 
do if you met resistance at the door and were refused to 
be let in? A. Not as I remember. 

Q. At no time? A. I don’t remember, because when I 
got my instructions to go to the rear, I lost interest in 
the other proceedings. 

Q. Now did Mr. O’Brien arrange for the time when you 
were to meet there, the lawyer over here sitting in the 
courtroom now? A. I don’t think he did. The only dis¬ 
cussion I remember clearly was that would probably be 
the best time, because we had other deals to make before 
that. In fact, we had other persons, several drunks we had 
arrested on other warrants. 

«##•••#*•* 

461 Mr. Offutt: I will recall Mr. Foreman. 

*#*>*•*•#•• 

John J. Foreman. 

• *#••••••• 

Direct Examination 
By Mr. Offutt: 

**#••*•#•* 

467 Q. Was this question asked and this answer given 
by Mr. O’Brien in the proceeding at the Police Court, 
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Criminal Division, on Wednesday, May 15, 1940, when ypu 
were the defendant in that case, by Mr. John J. O’Brien, 
the witness: 

“By Mr. Hart: 

1 ‘ Question. What occurred after that conversatiojn ? 
468 “Answer. Well, at that—that is when they got 
so—oh—at that time Mr. Foreman then attempted to 
push Mr. Ward out, push him out, and Ward and Greejne 
then persuaded him not to do that, and that was the end of 
chat. All that took place in the hall. Then they started 
to go down in the back through the living room to go down 
in the basement, and then it was so hot that I took out-+-I 
walked out.” A. Yes, he said that. 
*•••••#«•# 
470 Mrs. Agnes Foreman. 

*•*#*•*##« 

Direct Examination 
By Mr. Offutt: 

********** 

475 Q. Now I ask you if this question was asked hijn 
and this answer given by him on that occasion: 

Question by Mr. Hart: 

“Question. What occurred after that conversation? 
“Answer. Well, at that, that is when it got so—oh—at 
that time Mr. Foreman then attempted to push Ward out, 
push him out, and Ward and Greene then persuaded hijn 
not to do that, and that was the end of that. All that tocjk 
place in the hall. Then they started to go down in the bacfk 
part of the living room, to go down in the basement, arid 
then it was so hot I took out—I walked out.” A. That is 
right. 

********* * 

476 Q. Now were you present in the District Couft 
when this trial was had previously before Mr. Jus¬ 
tice Bailey on November 18,1943, when Mr. John J. O’Brien 
testified in that case? A. I am. 


i 
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Q. Do vou remember the testimony on that occasion? A. 
I do. 

Q. Now, do you remember him being asked a ques- 

477 tion of whether or not he testified to this question 
and answer and gave this answer in the proceedings 

-that were held on May 15,1940, in the Police Court: 
“Question by Mr. Hart; 

“Question. What occurred after that conversation?” 
Mr. Hill: I object. 

The Court: Objection overruled. 

By Mr. Offutt: 

Q. “What occurred after that conversation? 

“Answer. Well, at that, that is when it got so—oh—at 
that time Mr. Foreman then attempted to push W 7 ard out, 
push him out, and Ward and Green then persuaded him not 
to do that, and that was the end of that. All that took 
place in the hall, then they started down in the back through 
the living room to go down in the basement, and then it was 
so hot that I took out—walked out. ’ ’ 

Did Mr. O’Brien testify to that in that trial? A. Yes, sir, 
what you have read off to him and he said it was so. 
#•####•##* 

478 Mr. Bilbrey: May I address a motion to the 
Court? I move the Court to direct the jury to re¬ 
turn a verdict for the defendant on the ground that it ap¬ 
pears from all of the testimony, both that of the plaintiff 
and the defendant, that the protection of the house at 1123 
Owen Place N. E. was being used to conceal someone other 
than the owner of the premises and his immediate family 
from the service of process of the law. 

Now I do that on the ground of the authority that is in 
the Seymayne case, which was cited with approval of the 
Court of Appeals in the case of Palmer v. King, 41 D. C. 
Appeals 420. Now, here is what the Court said about that 
on page 423: 

«*#••••••• 
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480 Mr. Hill may have some other point that he waints 
to make on a motion to direct a verdict. 

Mr. Hill: I think that if this motion is disposed of Ad¬ 
versely to Mr. Bilbrey’s motion, that I would mpve 

481 the Court at this time to strike all the evidence! in 
the case that has to do with anything other than Pie 

entrance. 

The Court: I know, but that would not cover a directed 
verdict. Have you any motion for a directed verdict, fiiist? 
Mr. Hill: Yes, sir, I join in this motion. 

The Court: The motion that you have in mind, sir, would 
only limit the damages. I just wanted to know whether ^ou 
had anything to say about any motion for a directed'verdict. 

Mr. Hill: Well, I think that the verdict might be di¬ 
rected because there has been shown no damages sustained 
upon which the jury could find any judgment in favor of pie 
plaintiff. I make that motion. 

The Court: What is your theory and the reason for the 
motion as given by counsel for the bonding company? 

Mr. Hill: Well, I concur in his view. We have discus$ed 
that case together, and it is my opinion that the law {re¬ 
cently cited, the Court of Appeals, that is the law, and that 
it at least should be an instruction to the jury to find a di¬ 
rected verdict. I think the evidence shows, without contra¬ 
diction, that this man was not a sojourner there except to 
cover from the police and I am strengthened in that impres¬ 
sion by the fact that he did not pay any room or board; he 
had been living down in Maryland summers, and he had oulv 
been there about three weeks— 

* * * * * * * * #j# 

482 The Court: A period of from five to six weeks. 
Now the Court is ready to rule on the proposition. 

I have thought a good deal about it, and the law is that 
anyone who is properly, legitimately occupying prbp- 

483 erty is protected, in so far as civil process is con¬ 
cerned, from any breaking and entry. Now the tes¬ 
timony, the undisputed testimony in this case is that tips 
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man was taking his dinners at this house and sleeping 
there, but he went out during the day to work, so the Court 
does not think it can fairly be said that he was hiding there 
in order to avoid process. 

In so far as being secure while he was there, he would 
have been equally secure in any other home; if he had been 
boarding and lodging in any other home, he would have been 
equally as secure as he was with his sister, so there could 
have been no reason that the Court can see for him picking 
out that particular place to stay. 

Now, with reference to that, the Fourth American Juris¬ 
prudence Section 89, page 62, it says the dwelling house is 
protection from arrest on civil process, not only to the oc¬ 
cupant, but to his children, domestic servants, lodgers and 
boarders and all those who are dwellers therein, but the 
immunity does not extend to sojourners, visitors, or other 
persons who do not ordinarily reside there. 

Now, as I said before, if he had been boarding in some 
other house, he would have had exactly the same protec¬ 
tion that he had at his sister’s house, and that fact, in con¬ 
nection with the undisputed testimony that he came and 
went about his business and only came there to eat his din¬ 
ner, take his dinner and sleep at night, precludes the 
484 conclusion that he was there for the purpose of being 
hidden from the officers. The only question that then 
arises in my mind is not whether a motion for a directed 
verdict should be granted, but whether or not the jury 
should be instructed that if they find that he was there 
simply for the purpose of trying to evade apprehension, 
that he was not entitled to ordinary protection, and I have 
been somewhat in doubt, but I am inclined to think for the 
reasons I have given, that he was living there legitimately 
and was entitled to the protection that the law gives a house 
in the exercise of a civil warrant, so that motion, gentle¬ 
men, will have to be overruled. 
«•#•*#**•• 
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The Court: Now, then, you make your motion and 
tomorrow I will rule upon it. 

Mr. Hill : Yes, Your Honor. ,1 move a t this time that the 
Court will limit the consideration of the .jury to tjhe 
486 question of damages, if any, to the alleged breakijng 


e nouse ana mju 


injury to the person of Mr. Fo reman or his household j he 
withheld because it is-sibated^under the law, and that abso 


utely, after the marsnais nad entered the house 





t. they still liad the ; 


o execute a legal writ. If they did that in a legal way, the' 


had a right to do it, and in an event, i f they executed it in 

' . !ll_1 ....— t __~ xtlT j ' ITT. .i* — — --- 


an illegal way, beca use of the death o f Mr. Colpo vs, any 
illegal action, like assault on Mr. ^ore man, n ot done i n 
hectioh" w i th th e' entry, is abated. We have here two - execu¬ 
toryparties who are defendants,' the estate and the surely. 

The Court: Now, of course, you do not think that the 
surety is in any better position— 

Mr. Hill: In identically the same position, Your Honor. 

The Court: You concur in that? 

Mr. Bilbrey: Yes, if Your Honor please, I have always 
taken the position that the surety and the principal stapd 
in the same shoes when they face a common enemy; it is 
only when they get into trouble among themselves that th£n 
their position is different. 

The Court: Yes, I see. 



* * * * * * # * # # 

487 The Court: Now, of course, gentlemen, that mo¬ 
tion will have to be overruled. I am going to give 
you, if you desire— 

Mr. Hill: Yes, we would like to—may we have an ex¬ 
ception? 

The Court: Yes. If you desire, I am going to give yc|u 
my tentative view of what I think the situation is. 

Mr. Hill: Very well. 
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The Court: I want to say further that I think the case 
is novel. I know of no case like it. I have been able 

488 to find no case just like it. 

#«•##*•••• 

The Court: My view of the situation is this. Of course, 
if t here was an action f or ass ault ancLbat tery, the de fendant 
would have two answers: O ne would be that the acti on wa s _ 
not taken wi thin a year, from the p oint of limitation; 
another would be that itis aje r s on a 1 action and abated on 
the death of the original defendant, Mr. CQlpoys. 

The uourt doesnoffEnk ^hfft the ftjt nation he i-e. 

The Court thinks tha t i f this entry was a n il legal entry, 
that then wh atever was done by these officers in tbe prop¬ 
erty, against the wishes of the owners ofjhe prop^t^ySre 
matters fcTbe'considere<rby the jury in fi ling the damans. 
and Sat the only way that the jury can fix th em, is to Jake 
iiito considerailon the facts and circumstances pro and con 
and to bring in a verdict which in a practical way will do 
justice between these parties. 

There is ho damage that can be awarded for assault and 
battery as such; there is no damage that can be awarded 
for assault and battery on McLaughlin as such, but the 
Court thinks, in view of the fact that the Court takes the 
view that whatever was done after the unlawful entry 
against the wishes of the owners of the property was un¬ 
lawful action just as the entry was unlawful action; they 
are all matters to be taken into consideration by the 

489 jury, including, of course, the arrest and the war¬ 
rant that was sworn out and the attempt to convict 

are all matters that the jury should consider in a practical 
way, and attempt to do what is justice, practical justice, in 
the case. 

Now, my view is tentative, and X am prepared to listen 
with a great deal of care to what both sides have to say 
along that line. 
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BRIEF FOR APPELLEE 


Counter-Statement of the Case 


Appellee supplements the appellants’ statement of th^ 
case with facts deemed material by appellee for a proper- 
understanding and consideration of the issues before the 
trial court and the questions of law properly before this 
Court on appeal. At the trial below, the issues were whethef 
the deputy marshals while endeavoring to execute civil 
process had made a forcible entry into appellee’s home^ 
and whether one Harry B. McLaughlin had gone to appel} 
lee’s home to escape or to prevent the service of process 



2 


upon him. The finding on both issues by the jury was in 
appellee’s favor. Apart from requested instructions made 
by appellants and denied by the Court (App. 18, 19) 1 the 
only points raised on appeal which were brought to the at¬ 
tention of the trial judge or presented to him in any wise 
are: (1) whether evidence, under the facts of the case, 
could be presented as to what transpired in appellee’s home 
following the alleged wrongful entry (considered in appel¬ 
lant’s brief, p. 16, under points 3, 4, 5, 11, 12), (2) 
whether a forcible entry could be made by the deputy mar¬ 
shals to execute service of the order of commitment for 
contempt (considered in appellants’ brief, p. 17, under 
Point 6), and (3) that the verdict was excessive, made on 
motion for new trial. All other points on appeal are ad¬ 
vanced for the first time and were not made in the District 
Court below. 

Appellee filed a complaint for damages for breach of 
condition in a bond given by the United States Marshal for 
the District of Columbia for the faithful performance of his 
duties. Following the death of the defendant, U. S. Mar¬ 
shal Colpovs, appellants on November 29, 1945, filed a mo¬ 
tion to dismiss or in the alternative that the issues be lim¬ 
ited. Justice Schweinhaut overruled the motion to dismiss 
and limited the issue to be retried to the unlawful entry 
and any consequent damages resulting therefrom (App. 5). 
Appellee thereafter filed his motion for leave to file a pro¬ 
posed amended complaint which was granted by Justice 
Schweinhaut on February 20,1946 (App. 5). The breach of 
condition alleged and relied upon in his amended complaint 
by appellee w’as that the said Marshal acting through his 
deputies while engaged in the service of civil process un¬ 
lawfully and forcibly entered the appellee’s dwelling house 


1 Appellants and appellee have joint appendix to appellants' brief. All refer 
cnccs to appendix (App.) are to joint appendix. 
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at about 2:30 a. m. on January 13, 1940, and that the S£pd 
deputies following the wrongfully entry committed divejrs 
wrongful acts in connection with and in aggravation of tjie 
wrongful entry (App. 6, 7, 8). The appellants’ answers 
relied upon the statute of limitations, abatement by reason 
of the death of the Marshal, denied the wrongful entry, a^id 
further alleged that appellee was concealing the said I^c- 
Laughlin so as to avoid the service of civil process uppn 
him (App. 12,13). 

The first trial on the original complaint was had in No¬ 
vember of 1943. Justice Bailey submitted special inter¬ 
rogatories to the jury and the jury found specially that the 
deputy marshals had entered the outer door of Foreman’s 
home forcibly (App. 2) and that appellee had suffered 
damages in the sum of $5,000.00 by reason of the miscon¬ 
duct of the deputy marshals (App. 3). Thereafter Justice 
Bailey set the judgment aside for reason that one of tpe 
jurors had failed to give proper answers to questions ask^d 
on the voir dire (App. 3, 4). 

At the retrial, now the subject of this appeal, appellee 
offered proof on the principal issue of whether the entry tyy 
the deputy marshals was forcible. Appellee testified th^t 
early in the morning of January 13, 1940, he was in his 
bedroom when he heard the doorbell ring (App. 43). Efe 
turned on the porch light and proceeded downstairs. Ap¬ 
pellee moved aside a curtain over the front door glass aiyl 
he could not see anything (App. 57). He then started tjo 
open the door and look out, and he had no more than twisted 
the handle of the door than it was forced out of his han^ 
and he was forced back into the hallway and by the time 
he got himself together there were four men in the hou^e 
and they kept pushing him back (App. 43). He stated th4t 
he told the men that it was his home and he asked theip 
what they wanted and he was told that they were Federpl 
officers and they showed him a writ for the arrest of Harr^ 
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B. McLaughlin (App. 43). Appellee testified that the dep¬ 
uty Marshal Ward pushed the door with his shoulder, lean¬ 
ing over pushing the door and another deputy, Greene was 
directly behind him, helping Ward (App. 58). He empha¬ 
sized on cross-examination that he tried to hold the door, 
but he could not, there was too much force behind it (App. 
58, 59), and the door was forced out of his hands and he 
had no control over it (App. 59). 

The testimony of the deputy Marshals was in effect that 
they had met by prearrangement at about 2 A. M. at the 
office of the United States Marshal in the District Court 
Building and from there they proceeded to Foreman’s home 
at 1123 Owens Place, N. E. (App. 155). That accompany¬ 
ing the three deputy marshals was a lawyer John J. O’Brien 
and one Grogan, a friend of O’Brien. Deputy Ward was in 
charge. He testified that he rang the doorbell for about 
two minutes (App. 147) when the door was opened by ap¬ 
pellee, and witness showed him his badge and told appellee 
that they w T ere Federal officers, and had come to arrest Mc¬ 
Laughlin (App. 147). He testified that appellee then step¬ 
ped into the house and it w^as cold and appellee attempted 
to shut the door and as he did he just brushed Ward’s 
shoulder (App. 147). On cross-examination he stated that 
wiien the door was opened he stated his business first and 
then stepped in (App. 160). He also stated that he might 
have stepped in at the time he announced the purpose of 
his call (App. 160). 

Following the entry as related by the witnesses, the ap¬ 
pellee’s wife joined her husband and both she and appellee 
demanded that the deputy marshals leave the premises 
(App. 45, 46, 78, 79, 98, 162). Notwithstanding, the dep¬ 
uties proceeded to search the house and found McLaughlin 
in the basement (App. 46, 78). The appellee continued to 
question the right.of the deputy marshals to be in his home 


5 


and to arrest McLaughlin, and thereupon an argument en¬ 
sued as a result of which appellee was pushed against a 
wall of the basement and he was badly beaten over his head 
and arms with a blackjack wielded by the deputy Ward 
(App. 50,55,79,81,95). The deputy marshals used abusiv^ 
language, threatened appellee’s wife and step-daughter, 
committed an assault on McLaughlin, and told appellee’^ 
wife to shut up or they would take her along with them 
(App. 51, 78, 79, 96). Following the assault on appellee, 
he and McLaughlin were handcuffed together (App. 52, 
108) and taken out in the cold morning while appellee wa$ 
only partially clothed, and appellee and McLaughlin wer^ 
taken by the deputy Marshals to No. 9 Police precinct where 
appellee was booked and lodged in jail for the night (App. 
52, 80, 107). The following morning he was taken before a 
United States Commissioner and charged with interfering 
with Federal officers in the performance of their duties 
(App. 53). Appellee posted bond to secure his release, 
Thereafter, he was tried before a jury in the Police Courlj 
of the District of Columbia and acquitted (App. 111). The 
evidence unquestionably shows that the wrongful entry, thq 
search of the premises, the assault, the arrest, and removal 
of appellee to the police station were a continuous develop^ 
ment of the -wrongful entry and a single transaction in char¬ 
acter. The testimony of the deputy marshal in charge, 
Ward, shows this to be so (App. 147,148,149,150,151,152,j 
153). The witness McLaughlin testified that the entire timej 
consumed between the entry and the removal of him and ap¬ 
pellee from the premises took between ten or fifteen min¬ 
utes (App. 100). He also stated that of this time it was 
about ten minutes from the time Ward came into the base¬ 
ment until he and appellee were taken out (App. 100). An 
estimate on time can be gauged from the testimony of dep¬ 
uty Ward that he arranged to meet with the other deputies 
and the attorney O’Brien at about 2 a. m., at the Marshal’s 
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office at the District Court building (App. 157). From 
there, the parties went to appellee’s home at 1123 Owens 
Street, northeast, where the stated entry and assault and 
other grievances occurred. The arrest docket of No. 9 
precinct showed that appellee was booked at that precinct 
at 2:50 a. m. (App. 75). Considering the time required for 
travel, the brevity of time in which the entire occurrence 
took place becomes apparent. 

On the issue raised as to the concealing or secreting of 
McLaughlin, appellee and his wife testified that McLaugh¬ 
lin lived with them at various times and that he would 
always come home and leave by the front door and that he 
ate his dinners at the house (App. 64, 84, 85, 93, 94). Mc¬ 
Laughlin testified that he stayed in Maryland for the sum¬ 
mer of 1939, and he had lived with appellee about four 
weeks prior to January 12,1940 (App. 92). He stated that 
he always entered the house through the front door and 
left by the front door and the basement door was usually 
kept locked (App. 93). He stated that there was no effort 
to try to hide or secrete him in the house (App. 100) and 
he left the house every day to attend to his work and he 
would generally leave around 8:30 or 9 o’clock and return 
at 5:30 or 6 p. m. and eat his dinner at appellee’s home. 
He received his mail at the address and he had given the 
address to his employer as his home address (App. 94). 
The testimony on behalf of the appellants showed that on 
occasions deputies had been told that McLaughlin was not 
at home but their testimony failed to show that any effort 
was made to conceal McLaughlin and the trial judge in his 
only comment on the evidence stated that there was strong 
evidence to show that McLaughlin was a member of the 
household and that appellee and his wife were allowing 
him in good faith to stay there (App. 23). On the issues 
made, the jury returned a verdict in appellee’s favor. 
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Summary of Argument 

1. The amended complaint stated a cause of action 
for which relief could be granted. The action was fpr 
breach of condition of the Marshal’s bond. Forms of 
action have been abolished in this jurisdiction by the Fed¬ 
eral Rules of Civil Procedure. Even under common law 
rules of pleading and assuming the complaint to have bep. 
in trespass, it stated a cause of action against the appel¬ 
lants. 

2. There is no showing that the jury was prejudiced 
against the appellants. The jury found in favor of appellee 
on a conflict of evidence. Any claim of prejudice is made 
for the first' time on appeal. The finding of the jury was 
favorable to appellee because the jury believed the credible 
testimony of appellee and did not believe the improbable 
testimony of the deputy marshals. 

3. The acts of misconduct by the deputy marshals im¬ 
mediately following the wrongful entry were incidental jto 
the entry and were admissible as accompanying circuin- 
stances to the wrongful entry and could be shown in aggra¬ 
vation of damages so that the jury could properly assess 
the 'damages. A wrongful entry made any subsequent act 
unlawful. 

4. Contempt for nonpayment of alimony is a civil con¬ 
tempt. Process for arrest for contempt because of non¬ 
payment of alimony is in the nature of civil process aid 
to enforce which a marshal cannot break into a privajte 
dwelling. 

5. The instructions of the Court to the jury were proper. 
The Court in his charge emphasized appellants’ defenses 
to the action. The amount of the verdict was proper in 
view of the damages sustained by appellee, and was tie- 


I 

l 
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lieved to be reasonable by the trial judge at the bearing j 
for a new trial. Under the facts, tbe amount of the verdict 
does not show passion or bias. 

Argument and Authorities 

i 

1 i 

(Appellants’ Points 1 and 9 on Appeal) 

I 

The complaint stated a cause of action and the evidence i 
offered in support of the complaint established sufficient i 
proof to sustain the verdict of the jury. 

(a) The point raised that the amended complaint is 
laid in trespass and that the proof establishes a cause of i 
action for which, ‘relief can be granted only in trespass on 
the case is made for the first time on appeal. It is settled 
that a ground of error cannot be assigned for* the first time 
on appeal. See, U. S. ex rel. Laws v. Davenport , 34 App. 

D. C. 502, Cohen\ v. Cohen, 47 App. D. C. 129. 

(b) The action was for breach of condition of a Mar¬ 
shal’s bond. The breach assigned was the wrongful entry 
into appellee’s home! and accompanying acts of misconduct ' 
(App. 6). The trespass was the act giving rise to the 
breach of the condition, and proof of the trespass while 
endeavoring to serve a civil writ established proof of the 
breach of the condition of the bond. Palmer v. King , 41 
App. D. C. 419. The authority relied upon by defendants, 
Maher v . Harriman , 65 App. D. C. 52, 79 P. (2d) 408, there- 1 
fore has no application. The decision of the case is further 
inapplicable for reason that forms of action have been 
abolished by Rule 2 of the Federal Rules of Civil Pro¬ 
cedure. Committee Note 3 to Rule 2 of the Federal Rules 
of Civil Procedure states that said Rule 2: 
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‘follows in substance the usual introductory state¬ 
ments to code practices which provide for a single 
action and mode of procedure with abolition of forms 
of action and procedural distinctions.” 

See also, Moore, Federal Practice, Vol. 1, P. 145, and 1 Tyn¬ 
dall v . Realty, 57 Misc. 646, 108 N. Y. S. 697. 

(c) Even assuming that common law forms of actibn 
still prevail, the proof supported the allegations of the 
complaint. In an action against a sheriff for a direct abt 
of his deputy, trespass and not case is the proper remedy 
for the act is considered in law to be done directly and 
personally by the sheriff himself. See Campbell v. Phelps, 
17 Mass. 244, where the Court stated: 

“In general, the true distinction is, when the injury 
is done directly by the person sued, the action should 
be trespass; when it is consequential, as when done 
by a servant and the master is sued on account of hjis 
liability for the acts of his servant, case is proper. 
Here the sheriff is considered as having done tiie 
wrong himself; and is not consequentially but directly 
answerable. Where trespass is the proper action, ca^e 
does not lie.” 

Specifically, the amended complaint and the facts in the 
action are analogous to the amended complaint and fac ;s 
in Palmer v. King , 41 App. D. C. 419. In that case, a re¬ 
covery was allowed for breach of the marshal’s bond wheife 
the breach complained of was a trespass committed on ti e 
plaintiff by a deputy marshal in the execution of the service 
of a writ. Palmer v. King, supra, is authority and starve 
decisis that the form of action followed and the proof 
offered in support thereof will sustain the verdict. 
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2 

(Appellants’ Plaints 2 and 7 on Appeal) 

There is no showing that the jury was prejudiced against 
the appellants. The jury found in favor of appellee on a 
conflict of evidence. The finding of the jury was made 
for appellee because they believed the credible testimony of 
appellee and refused to accept the improbable testimony 
of the deputy marshals. The claim of prejudice is made 
for the first time on appeal. 

The claim of prejudice on the part of the jury is raised 
for the first time on appeal. The jury fountain appellee’s 
favor on a conflict oif testimony. While it is .true that ap¬ 
pellants’ had the greater number of witnesses to testify 
in their favor on the issue of the wrongful entry, the sole 
question was one of credibility and the jury within their 
province believed the appellee. An aggrieved litigant does 
not lose his case because his opponent has v more witnesses 
than he to testify on the issue in the case. 

The nature of the case and the atmosphere in which the 
entry was made caused the appellants’ defense to be im¬ 
probable. Prior to the entry now involved, a deputy mar¬ 
shal named Hammond had gone to appellee’s home late at 
night and as related by him (App. 133): 

“finally we decided he was in there and went up to 
the front door, and I rang the bell and a lady came to 
the door, opened the door, and I put my foot in the 
door—I identified myself as a United States marshal 
that I came for—I don’t remember his first! name, Mc¬ 
Laughlin, and she said, ‘He is not here.’ 

I said, ‘Oh, yes, he is’.” 

Apparently the deputy marshals had not been instructed 
that to force an entry by putting a foot in the 1 door was a 
wrongful entry (See Palmer v. King, supra Pr-4). The 
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deputy marshals who arrested appellee and McLaughlin on 
January 13, knew that there had been trouble in the prem¬ 
ises and they expected trouble in making the service. Thfey 
had received the opinion of an assistant United' States Dis¬ 
trict Attorney that they could make a forcible entry. Al¬ 
though ordinarily unarmed, they were given arms on tljis 
occasion (App. 119). The chief deputy marshal testi¬ 
fied that he substituted his opinion for the United States 
District Attorney and instructed the marshals to make 
a peaceable entry. Yet to serve civil process, three deputy 
marshals and an attorney and a friend of the attorney 
met at 2 a. m. in the morning and went to appellee’s hoibe. 
One of the deputies was stationed in the rear of the prem¬ 
ises and the other four men took positions at appellees 
front door. The jury could well believe that this all pajr- 
took of the nature of a raid and not to believe that if 
appellee had refused to permit them to enter, that th^y 
would have meekly departed. Four men fortified by thejir 
own numbers would seek to accomplish their purpose and 
not to abandon it. The jury was unwilling to believe t}ie 
appellants’ version that the appellee at 2 a. m. on a et^ld 
morning in January opened the door and stepped back¬ 
wards to see whom it might be who was visiting him kt 
that hour. 

The appellee’s testimony and version of what had taHn 
place was entirely consistent with human and normal con¬ 
duct. He related that' when he heard the doorbell ring jie 
turned on the porch light, came downstairs and moved 
aside the curtain over the door to look outside. He saw no 
one, and then he opened the door to see who was on tjie 
outer side when the door was pushed against him and jie 
was pushed 1 back. The jury in all probability believed that 
at 2 a. m. people try to determine who might be ringing 
their doorbells and do not without investigation open thejir 
doors and invite an entry. 
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This easel took five days of trial. Any party litigant in 
an action covering that length of time can group together 
incidents which make it appear that the trial judge is exer¬ 
cising some limitation on the party. However, the point 
made on appeal is not that the Court was prejudiced against 
the appellants but that there was prejudice on the part 
of the jury. Commenting on the incidents relied upon by 
appellants, it is earnestly contended that there could be no 
prejudice as to the jury. 

Appellants first state that the.Court told counsel not to 
argue the case to the jury in his opening statement. The 
statement of counsel was “Therefore, the Marshal, through 
his deputies, had to arrest Harry B. McLaughlin * * *” 
(App. 38). This statement was made after counsel had read 
the order of commitment. The admonition of the Court was 
correct and proper and could 1 not have prejudiced the jury. 

The next point relied upon is that counsel for appellee 
made some mention of the bond on which the action was 
brought. A reading of the transcript (T. 224) will show 
that the trial court forbade appellee’s counsel to read 
the bond to the jury although the action was based on the 
bond. Defendants stated they had no objection to the bond 
being admitted (T. 224). 

Complaint is made that testimony was permitted by 
appellee as to information lie had received about the re¬ 
quirements for a warrant. The trial judge in his charge to 
the jury told them that the “plaintiff had gotten the idea 
that in order to arrest McLaughlin there had to be a search 
warrant, which is not true” (App. 22). In his last state¬ 
ment to the jury, the trial judge instructed the jury that 
if they found that the plaintiff was only interested in find¬ 
ing out whether or not the warrant was a search warrant 
and he let the deputies into the house, then their verdict 
must be for the defendants (App. 24). The evidence was 
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admissible in the discretion of the trial court to show |the 
state of mind of appellee at the time the deputies entered. 

The Court before the incident complained of in their 
brief had instructed one of counsel not to talk so loud wljule 
at the bench. For convenience, what had taken place is 
stated (App. 35): 

“The Court: You must not talk so loud, the 3 
can hear what you are talking about. 

Mr. Bilbrey: I do not think I am—I did not realize 
I was talking so loud. 

The Court: You do not do it intentionally, but you 
are. You will have to curb your enthusiasm. I don’t 
blame you, but you will have to curb your enthusiasnj.” 

It is hard to understand how the jury could be prejudiced 
by the trial judge requesting counsel at the bench to soften 
his voice so that the jury could not hear what was takihg 
place. The statement by counsel that he was not coming 
to the bench any more called for admonition by the Court. 
The jury did not hear what the Court had to say for t|he 
Court was trying to get counsel to lower his voice so t^ie 
jury would not hear what was being said. 

It is submitted that the comment of the Court that it is 
not fair comment to tell a witness that he evades the ques¬ 
tion was proper. 

The Court within its control of the proceedings had i a 
right to instruct counsel not to shut off a witness. 

It is true that appellee’s wife started to cry on the wit¬ 
ness stand when she spoke about one of her sons. She was 
being questioned about her family for the purpose qf 
showing the persons who lived in the premises at the time 
of the wrongful entry and accounting for their presence or 
lack of presence in Court. The son had recently been 
killed in action while serving in the armed forces and it 
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was only a mother’s reaction in thinking of her son who 
had been killed recently to cry. The Court stated (App. 
76) that the jury would pass upon the question as to 
whether she was disturbed or whether the witness was fak¬ 
ing, as counsel claimed. Apparently, the jury believed 
it was not an inhuman emotion for a mother to cry who 
thinks of a son who has recently been killed. 

The Court properly instructed counsel that if he in¬ 
tended to bring in a collateral issue into the trial that he 
would let the witness explain about the number of con¬ 
tempt proceedings which had been filed. 

According to the reporter’s transcript, the witness Mc¬ 
Laughlin stated, 1 ‘No, I thought that John Foreman had 
an argument there.” In fact, the witness had stated that 
he thought that Foreman “had just argument” there. The 
Court stated what the witness had in fact said and stated 
that was his answer, meaning of course the witness’ an¬ 
swer. When the court stated that the answer was the 
witness’ answer it can hardly be argued that the jury 
could have understood it to be the court’s construction of 
the force of the witness’ answer. 

With respect to the determined efforts made by appel¬ 
lants to inject the collateral issue of McLaughlin’s failure 
to pay alimony to his wife, the natural and only effect of 
such injection could be to prejudice the jury against the 
appellee’s case. The Court’s comment was that he would 
let in the testimony in the absence of objection, but that he 
put appellants on notice that he would allow appellee to 
go into the alimony matter after appellants had opened 
up the door on the subject. The statement that it might 
have something to do with the jury’s view of what they 
should do could only mean that the jury would allow less 
damages for a wrongful entry where the process was to 
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serve someone in default in the payment of alimony raljher 
than a wrongful entry without any mitigating circum¬ 
stances. 

I 

By way of illustration (App. 104), McLaughlin was Risk¬ 
ed on cross-examination, “Will you please say whether or 
not the divorce was granted to you or to your wife?” Ijhis 
was certainly collateral to any wrongful entry in appellee’s 
home and could only have been asked to prejudice the 
jury. It was only asked for that purpose, but the point 
is that the Court did not restrict the testimony from going 
into the records and before the jury. Further there is; no 
claim of prejudice of the 'Court. None of the matters relied 
upon show prejudice on the part of the jury. 

It would have been idle to let in testimony of the arijest 
and charge against appellee without informing the, jijiry 
of the outcome of the trial. The fact that the trial occurred 
four months later is of no importance. If it was related 
to the arrest which followed the entry, it was admissible. 
The passing of four months was occasioned by the copdi- 
tion of the court calendar. But it was still an outcome of 
what had happened at the entry on January 13, 1940. 


(Appellants’ Points 3, 4, 5,11, and 12 on Appeal) 


All the acts following the wrongful entry were admissible 
as accompanying circumstances incidental to the wrongful 
act and admissible as tending to characterize the nature 
of the entry and also admissible as circumstances aggra¬ 
vating the original wrongful entry and thereby enabling 
the jury to properly assess the damages to be allowed. The 
trial judge properly believed that anything done against 
the will of appellee after the wrongful entry was unlawful. 
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(a) Wrongful entry making subsequent acts wrongful: 
The rule is stated in 47 Am. Jur. P. 865, par. 57 as follows : 

“As a general rule, under the common law an officer 
in executing a civil writ or process has no legal right 
or authority to break an outer door or other outside 
protection to a dwelling house or forcibly to enter a 
dwelling house for the purpose of executing a writ 
or process, even after request for and refusal of ad¬ 
mittance, and if he does so he ordinarily commits a 
trespass which renders his subsequent acts unlawful 
and void * * *” 

The question was considered carefully in the early case 
of Islet/ v. Nichols, 12 Pick. (Mass.) 270,22 Am. Dec. 425. It 
was the contention of counsel there as contended here that 
a subsequent attachment and a prior trespass were not 
parts of one transaction, but were distinct acts and con¬ 
sequently the validity of the attachment was not affected 
by the illegality of the preceding act. The court stated that 
the question in the case was the measure of damages— 
whether the wrong done by the attachment could be con¬ 
sidered in connection with the trespass. The Court held 
that it might and stated: 

4 4 But if the attachment is in fact invalid, there is no 
difficulty in affording a remedy by action, either as in 
the present case, by regarding it as one of the direct 
consequences of the unlawful entry and breach of the 
dwelling house, and so as an aggravation of that tres¬ 
pass, or as itself the substantive ground of an action 
of trespass. But it is a well settled rule of law, es¬ 
tablished upon considerations of policy, that the doors 
of a dwelling house cannot lawfully be forced for the 
service of civil process, we think it follows as a neces¬ 
sary legal consequence, that no valid attachment can 
be thereby made.” 

To the same effect is The State, ex rel. McPherson v. 
Beckner, et al., 132 Ind. 371, 31 N. E. 950. A constable 
forced the door of a home open and after he had gained an 
entrance into the the dwelling, he proceeded to execute the 
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command of his writ. The relatrix resisted him at every 
step and during the struggle she received further injuries 
for which she brought an action to recover damages. Tlhe 
Court stated: 

“In our opinion the officer in forcing an entrance iiito 
the dwelling house was guilty of a trespass, whi|ch 
rendered his subsequent acts unlawful, and justified the 
relatrix in resisting his further progress in serving the 
writ.” 

Palmer v. King, supra, held to the same effect. In Palrdpr 
v. King, the transcript of the record in this Court (N[o. 
2576), shows on page 19 of the transcript that the plaintiff 
requested and the Court allowed a prayer (No. Ill) read¬ 
ing in part: 

“If the jury find from the evidence that the deputies 
or either of them, did force his way through said win¬ 
dow by pushing the plaintiff therefrom or by using aity 
violence towards the plaintiff, or that having so ef¬ 
fected an entrance they or he used any further violence 
towards her in connection with accomplishing the pur¬ 
pose of seizing the sewing machine, then the verdict <l>f 
the jury should be for the plaintiff.” (Emphasis sup¬ 
plied.) 

The granting of this prayer was assigned as error by the 
defendant (Page 13 of the transcript in the case). 

(b) The subsequent acts were admissible 1 
ing circumstances and gave character to the 
try and could be shown in aggravation of damages. 

I 

All the case law and the available references hold thht 
the circumstances surrounding a trespass are admissibly 
in order that the jury may properly assess the damage^. 
Such evidence is admissible to give character to the act, o^ 
may be admissible to show the good faith or justification bp 
the defendant in diminution of damages. A reading of th^ 
authorities show this principle. 


s accompany- 
wrongful eii- 
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52 Am. Jur. 878, Par. 56: 

‘ 1 Circumstances accompanying and giving character to 
an act of trespass may always be shown in aggravation 
of damages. ’’ 

63 C. J. 1010: All the circumstances surrounding the act 
of trespass can be shown. 

Sedgwick on Damages, 9th Ed. Vol. 3, Par. 929: 

“If the defendant, while a trespasser on the plaintiff’s 
land, commits any other trespass for which a separate 
cause of action would lie, yet such acts of trespass, and 
their consequences may be alleged and proved in ag¬ 
gravation of damages. Thus, in an action for breaking 
and entering the plaintiff’s house, the debauching of 
his daughter and servant and the consequential dam¬ 
ages to the plaintiff may be laid in aggravation * * * 
Damages may also be aggravated by compensation for 
humiliation and insult, invasion of privacy, interference 
with comfort, and other non-pecuniary injuries, for 
slander, and for assault upon persons on the land and 
exposing them to the weather for the purpose of enabl¬ 
ing the jury to estimate such injuries, the circumstances 
of the trespass and the malice and bad motives of the 
defendant may be shown. ’ ’ 

In the leading case of Axman v. Washington Gaslight 
Co., 38 App. D. C. 150, this Court pointed out that in con¬ 
nection with a claim for assault, a wrongful entry could 
be shown and be considered by the jury on the question of 
damages: 

“P. 161—The jury were further instructed, at the re¬ 
quest of the defendant and over the exception of the 
plaintiff, that in assessing damages they could not 
consider the fact, if they should find it to be a fact, 
that these agents of the defendant broke into the house 
in which plaintiff was living. This was misleading. 
While the plaintiff could not maintain an action for a 
trespass to the freehold, the jury were certainly en¬ 
titled to consider all the circumstances surrounding the 
alleged assault. In no other way could they have de¬ 
termined the actual damages suffered. The plaintiff 
was in her home, where she had a right to be; and, in 
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trying to prevent these men from forcibly entering 
it, she was, as she alleges, cursed and assaulted. The 
entry, therefore, was one of the circumstances of fhe 
assault. ’ ’ 

In Gorman v. Marsteller, 2 Cr. C. C. 311, Fed. Cas. No. 
5629, the Court held that for trespass Q. C. F., in the District 
of Columbia, the plaintiff might in aggravation of damages 
under the alia enormia show injuries done on the Virginia 
side of the line. 

Such aggravation of the wrongful entry can be shown 
for compensatory or punitive damages in order to have a 
proper assessment of the wrong. The Court stated in 
Meagher v. Driscoll, 99 Mass. 281, 96 Am. Dec. 759: 

“The measure of damages was correctly stated. TJhe 
gist of the action is the breaking and entering of the 
plaintiff’s close. But the circumstances which accom¬ 
pany and give character to a trespass may always jbe 
shown in aggravation or mitigation (citing cases). 
He who is guilty of a wilful trespass, or one character¬ 
ized by gross carelessness and want of ordinary at¬ 
tention to the rights of another is bound to make fall 
compensation * * * The damages in such cases are En¬ 
hanced, not because vindicative or exemplary damages 
are allowable, but because the actual injury is made 
greater by its -wantonness. ” 

Allred v. Bray, 41 Mo. R. 484, 97 Am. Dec. 383: 

“In cases where nothing appears upon the record to 
justify the conclusion that there w'as anything corrupt 
or improper in the amount of damages found by the 
jury, this Court will not interfere with the verdict ev^n 
though it might seem too large upon the facts proved, 

Wherever damages are claimed for the doing of a 
wrongful act, it is right and proper that every circum¬ 
stance going to show aggravation, as well as the actual 
injury done should be taken into consideration. The 
evidence in this case shows that the plaintiff left hfs 
home and property on the approach of the parties who 
actually broke open the storehouse; that his property 
was taken and appropriated or destroyed and his bus£- 
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ness stopped. He was entitled to compensation for all 
the injuries done, and the value of the goods taken is 
not the measure of damages in such case. ,, 

Adams v. Blodgett, 47 N. H. 219, 90 Am. Dec. 569. 

“P. 221—The gist of this action is the disturbance or 
violation of plaintiff’s possession. If plaintiff’s land 
be illegally entered, a cause of action at once arises. 
Whatever is done after the breaking and entry is but 
aggravation of damages. 

Kurpgeweit v. Kirby, 88 Neb. 72, 129 N. W. 177: 

“Matter in aggravation is something done by the de¬ 
fendant upon the occasion of the commission of the 
principal trespass, which is of a different legal charac¬ 
ter from, but not inconsistent with the trespass. Thus, 
upon a trespass for breaking and entering a house 
under a false charge that the plaintiff was concealing 
stolen property, whereby her quiet enjoyment was in¬ 
terrupted and her character was injured, it was held 
that the trespass was the substantial allegation and the 
rest matter of aggravation only.” 

In trespass quare clausum fregit the gist of the action 
was the unlawful entry, but it was alleged in aggrava¬ 
tion of damages that the plaintiffs daughter was as¬ 
saulted and ravished by the defendant. The assault 
was held to be merely matter of aggravation, and it 
was unnecessary to allege or prove a contract or loss 
of service (citing cases).” 

We are satisfied the jury were entitled to consider the 
elements of damage submitted to them. In all cases of 
this class, the damages are difficult of ascertainment 
and must be left to the sound discretion of the jury.” 

Justice Bailey in his memorandum opinion following the 
first trial stated that he believed that the injuries based 
upon physical injury were incidential to the wrongful 
entry and that the statute of limitations governing actions 
for assault were not applicable. 

See also, Wilson v. Kykendall, 73 So. 344,112 Miss. 486; 
Ogden v. Gibbons, 5 N. J. L. 631, Golding v. Williams, 23 
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S. C. L. 92, Moore v. Duke, et al, 84 Vt. 401, 80 A. 19j4, 
Snyder v. Myers, et al., 3 W. Va. 195. Also, Jackson 
Emmons, 25 App. D. C. 146, where the court by inference 
indicates that if the trespass is a continuing one the statute 
of limitations does not apply to a subsequent act barred ly 
the statute. 


(c) Appellee had a right to resist the entry although 
the order of commitment was for McLaughlin. A dwelling 
house is protection from arrest on civil process not onjy 
to the occupant, but to his children, domestic servant^, 
lodgers and boarders and all those who are dwellers thereby. 
See 4 Am. Jur. P. 62, Sec. S9. 

(d) The statute of limitations or death of the United 
States Marshal did not bar proof of any of the acts relied 
upon for reason that the action was not one for assault 
but was based upon a breach of a bond. Therefore thje 
running of the statute would not limit an action for breacjb 
of the bond until twelve years after the breach of the con¬ 
dition (App. 9, 10). Title 12, D. C. Code (1940) 201. Ttyi 
action was not for wrongful entry or assault. The wrong¬ 
ful entry was the act giving rise to the cause of action, 
but the breach was of the bond and the statute applicable 
is the limitations as to bonds. Motions which had been filed 
by the appellants to dismiss the complaint because thp 
statute of limitations had run were overruled in the Cou4 
below (Tr. 558, 559, 560). 


4 

(Appellants’ Point 6 on Appeal) 

i 

Notwithstanding that appellants’ position has been that 
the entry made by the deputy marshals was without forces 
in their brief they take the position that the deputy marshals 
were justified in using force to enter the plaintifiPs homeJ 
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A marshal or sheriff is not justified in the use of force to 
break into a private dwelling while serving a civil writ or 
order. Palmer v. King, 41 App. D. C. 419. Defendants 
would have this Court rule that enforcement of an order 
for payment of alimony is a criminal rather than civil con¬ 
tempt. The law unquestionably is that failure to comply 
with an alimony order is a civil contempt and not a criminal 
contempt. 

The rule is stated in 27 C. J. S. 1036, par. 259: 

“A judgment, order, or decree for alimony and attor¬ 
ney’s fees may be enforced by contempt proceedings. 
Such proceedings are collateral to the divorce proceed¬ 
ings and are civil rather than criminal in nature.” 

Wells v. Wells, 46 Okl. 88,148 P. 723; at Page 724: 

“This action was commenced by the plaintiff in the di¬ 
vorce suit, and as a part of the original action. It was 
prosecuted between the original parties and for the 
exclusive benefit of one of them, and not for the pur¬ 
pose of vindicating the authority of the court. The 
trial court instructed the jury on the theory that it was 
a civil, as distinguished from a criminal proceeding * * • 
We conclude that it was a civil proceeding, and that 
the appeal was property prosecuted to this Court.” 

Sullivan v. Sullivan, 23 Tenn. App. 644, 137 S. W. (2d) 
306, 

Contempts are of two kinds, civil and criminal, A ‘civil 
contempt’ is one where a person refuses or fails to 
comply with an order of court in a civil case; and 
punishment is meted at the instance and for the bene¬ 
fit of a party litigant # # # and in this class of contempts 
belong such an act as the refusal to pay alimony, as or¬ 
dered.” 

The leading case on the distinction of civil and criminal 
contempts is Gompers v . Buck Stove and Range Co., 221, 
U. S. 418, 31 S. Ct. 492, 55 L. Ed. 797. After explaining the 
difference between a criminal and civil contempt and stat¬ 
ing that a civil contempt follows a failure to obey an order 




of the Court granted for remedial purposes to an individual 
the Court stated by way of illustration that failure to pay- 
alimony is in the nature of a civil contempt. 

See also, 

Roper v. Roper , 242 Ky. 658, 47 SW. (2d) 517, 
Dyer v. Dyer , 213 NO. 634, 197 SE. 157, Sirri- 
mons v. Simmons, 66 SD. 76 278 NW. 537, 
Reese v. Reese , 189 Ga. 314, 5 SE. (2d) 277. 

From a reading of the above cases, it is apparent that 
the Court would not have the right to order a defendant 
in an alimony case to be committed until he purged him¬ 
self of contempt if the contempt was criminal in nature. 
The Court could only commit the defendant for such timle 
as granted by applicable criminal statutes. 


The record does not contain any testimony to sub¬ 
stantiate the claim that appellee told the deputy marshals 
that McLaughlin was not in the premises. The testimony 
of the deputy Ward (App. 148) is that he told appellee’s 
wife that he had received “information that McLaughlin 
could be found on the premises and that is what they knew 
I was there for. With that she attempted to block my for¬ 
ward motion into the dining room”. Thereupon—accordj- 
ing to deputy Marshal Ward, appellee’s wife, “stood up 
between the door and the bathroom like that * * * and sai(jL 


‘You are not going to get him’ Ward then “moved 
to the left and she moved to the right,” and he went down^ 
stairs and “found Harry McLaughlin”. Such testimony 
indicates not concealment or that testimony that McLaughj- 
lin was not there, but that appellee’s wife would not con T 
sent to his removal from the premises. 

. 1 

The fundamental question raised 1 by the appellant is 
whether the Court is to declare that commitment for non- 
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payment of alimony rises above the constitutional right of 
persons to be secure in their persons and houses against 
a search and seizure not based upon any warrant and pre¬ 
dicated solely upon an order of commitment. The order 
of the District Court (App. 38) stated only that the United 
States Marshal is directed to take the body of the defend¬ 
ant into custody in accordance with this adjudication. The 
argument now made is that on such an order the United 
States Marshal or any of his deputies shall have the right 
to forcibly enter or break into any private dwelling where 
the defendant is believed to be to serve such an order. 

Considering that the fourth amendment to the constitu¬ 
tion provides in part that “no Warrants shall issue but 
upon probable cause supported by oath or affirmation, and 
particularly describing the place to be searched and the 
persons or things to be seized” it is respectfully submitted 
that £or any rule of law to be made as now requested 
would be a limitation upon the constitutional rights of 
citizens authorized only by constitutional amendment and 
not by judicial decision. 

In the early case of Isley v. Nichols, 12 Pick. (Mass.) 270, 
22 Am. Dec. 425, the Court discusses the reasons and wis¬ 
dom for declaring that a marshal or sheriff may not make 
a forcible entry to serve civil process. The rule as stated 
in Palmer v. King, supra that a marshal cannot make a 
forcible entry to serve civil process is universal 1 *^ followed. 
There are strong reasons of public policy to limit the 
privileges of the marshal so that the public generally may 
not be subjected to abuses and that people may be secure in 
their homes and effects. See Snyder v . Hart, 64 App. D. C. 
353, 78 F. (2d) 237. 


(Appellants’ Points 8 and 10 on Appeal) 


I 


It is respectfully submitted that the charge of the 
Court was clear, and eminently fair to the defendants. At 
the time of the trial, the defendants accepted the charge of 
the trial Court without objection or question. Rule 51 1 ojf 
the Federal Rules of Civil Procedure expressly provides 
that a party may not assign as error the giving or failure 
to give an instruction unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his objec¬ 
tion. Rule 51, is declaratory of the principle of law pre¬ 
vailing prior to the adoption of the Federal Rules of Civil 
Procedure. This Court in Walsh v. Rosenberg, 65 App. 
D. C. 157, 81 F. (2d) 559, stated: 

“It is the duty of counsel objecting to a charge of the 
Court to call the attention of the Court to the particu¬ 
lar subject matter to which the objection is directed, 
and if counsel fails in this duty the objection cannot bi 
made for the first time in the Appellate Court.” 


Appellants failed to point out to the trial court any ini 
struction contended for as involved or erroneous, and ir. 
their brief fail to point out the parts of the charge tc 
which complaint is made. The objection now made falls 
within the doctrine stated in Spring Co. v. Edgar, 99 U. S. 
645, 25 Fed. 487 

“Requests for such a purpose may be made at the 
close of the charge, to call the attention of the Judge 
to the supposed error, inaccuracy, or ambiguity of ex-! 
pression; and where nothing of the kind is done, the! 
judgment will not be reversed, unless the Court is of] 
the opinion that the jury was misled and wrongly 
directed. ’ ’ 


1 Sec, Crockett Engineering Co. v. Ehret Magnesia Mfg. Co., ... App. D. C.j 
...; F. (2d) ...; 74 Wash. Law Rep. 1099, decided June 17, 1946, applying 
the rule to similar objection. 
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See also, 

Chaloner v. Washington Post Co., 56 App. D. C. 

14, 6 F. (2d) 712, Traver v. Smolike, 43 App. D. 

C. 150. 

In their brief, defendants complain that the trial court 1 
permitted testimony by appellee as to certain information 
he had received as to the requirements of a search warrant 
and inferring that this might have misled the jury that the 
deputy marshals did not have the proper paper or commit- ! 
ment to take McLaughlin into custody. The answer to this 
is that the Court instructed the jury that the writ of ad¬ 
judication of contempt upon Harry B. McLaughlin, dated 
January 2, 1940, was a valid order of the Court, and en¬ 
titled the deputy United States Marshals to arrest said Mc¬ 
Laughlin and take him into custody. (App. 20.) Further 
the Court told the jury that “this plaintiff had gotten the 
idea that in order to arrest McLaughlin there had to be 
a search warrant, which is not true.” (App. 22.) The < 
Court’s charge throughout emphasized that a verdict 
should be returned for the defendants if they found the 
entry not to have been forcible, or they should return a 
verdict for the defendants if they found that McLaughlin 
was being concealed in the premises, even if they found 
the entry to have been with force. At the very last of his I 
charge, and iby way of repetition and the thought usually 1 
impressed on the jury’s mind, the Court instructed the jury 
that they should find for the defendants if they found that 
the plaintiff let the deputy marshals into the house and 
that appellee was only interested in finding out whether or 
not the warrant was a search warrant. 


The verdict in this case was not excessive. The jury in 
the first trial awarded appellee $5,000.00. The jury here 
allowed $6,500.00. The judge who heard the evidence did 
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not feel the verdict excessive. The appellants contend thpt 
damages can only be assessed at what occurred at the ap¬ 
pellee \s threshold and that damages should only be nomi¬ 
nal. But in connection with the wrongful entry as founjd 
by the jury, there is a picture of the appellee’s home bein£ 
broken into at 2 A. M. on a cold January morning; a pic¬ 
ture of four or five men entering into his home without 
his permission and then proceeding to make a search of thp 
house against his objection and against the objection of his 
wife. The evidence showed that appellee’s wife went to i 
neighbor to try to get assistance and that the deputy mar¬ 
shals were requested to wait until she could inquire of thje 
neighbor—an officer in the Police Department—if the^ 
could enter into their home. The testimony showed tha|t 
appellee was beaten over the head with a blackjack and ap 
he tried to defend himself he was beaten over his armg. 
His wife w’as abused and his step-children abused and onp 
of the deputy marshals swung his handcuffs at a stepb 
daughter. Appellee’s brother-in-law was also beaten anpl 
bruised by the deputy marshals. Then both were handb 
cuffed together and taken partially dressed out into the 
cold night and appellee was lodged in a police station for 
the remainder of the night. Thereafter he was placed oip 
bond, required to employ counsel and charged with inter¬ 
fering with Federal Officers on which charge he was ac¬ 
quitted. For the trespass to his home; the abuse to hip 
family; the humiliation suffered by him; the assault com-t 
mitted upon him; being taken and lodged in jail, it is hard 
to believe that anyone would be willing to state that such 
damages as awarded here would be excessive if he werp 
involved in a like occurrence. 

Under the circumstances, the damages awarded were 
fair and reasonable. In any event, there is no authority to 
review because the verdict is claimed to be excessive. Ap 
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stated in the recently recided case of Behrman v. Sims, et 
al., decided by this Court on November 12,1946: 

“The final point of the appellant is that the verdicts 
were excessive. Be that as it may, this court is with¬ 
out authority to review on that score.” (Referring to 
authorities supporting the point of law.) 

In a case such as this, the damages recoverable are such 
as will reasonably compensate the plaintiff for the injuries 
he has sustained. See, 63 CJ 1047; Ogden v. Gibbons, 
supra, Kurpgeweit v. Kirby, supra. Also, Gilman v. Brown, 
115 Wis. 1, 91 N. W. 227, where the Court stated: 

“Trespass is based upon a wrongful invasion of the 
plaintiff’s rights, and the rule of damages adopted 
should be such as to more carefully guard against 
failure of compensation to the injured party than 
against possible overcharge upon the wrongdoer.” 

Conclusion 

1 . Three juries—two in the District Court below and a * 
jury in the Police Court for the District of Columbia— 
have found that the deputy marshals made a forcible entry 
and that the appellee did not conceal McLaughlin. Suc¬ 
cessive findings carry weight as to conclusiveness of the 
finding. See In re Hoover’s Will, 8 Mackey (19 D. C.) 495. 

2. The damages awarded under the circumstances were 
not excessive. The amount awarded under the circum¬ 
stances was reasonable in amount and certainly did not 
show bias, prejudice, passion or mistake. 

3. Public policy decrees that citizens should be secure 
in their homes and that Marshals and Sheriffs should be 
required to properly perform their duties as a safeguard 
to the community. The responsibility of the Marshal is 
stated in Life and Fire Insurance Co. of N. Y. v. Adams, 
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9 jPet. 573, at page 603, 9 L. Ed. 234, wherein the Court 
stated: 

“It is the duty of the marshal to execute all process 
which may be placed in his hands; but he performs thii 
duty at his peril, and under the guidance of law] 
Should he fail to obey the exigit of the writ, without a! 
legal excuse; or should he, in obeying its letter, vio¬ 
late the rights of others, he is liable on the action of 
the injured party.” 

4. There was no prejudice by the jury and the verdict 
was given on a conflict of the evidence. 

It is submitted that the judgment should be affirmed. 

Respectfully submitted, 

DORSEY K. OFFUTT, 
LOUIS OINBERGr, 
Woodward Building, 
Attorneys for Appellee. 



